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OR, THE 
People's Antient and Juſt Liberties Aſſerted, 
VVT 


the moſt arbitrary Procedure of that Court. 


Tn To which is added. 
A RERHEARSAIL of the moſt material Parts 
our GREAT CHARTER (which is the great Bulwark 


ot Briiiſb Liberty), with the Formalities of Grant; and 
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alſo the Curſe, which the Clergy were directed to pro- 
nounce agaiuſt all Breakers thereof. . e 


1 Likewiſe ſome Uſeful OBSERVATI ONS; 


Recirart of THE BILL OF RIGHTS. 


1 The Whole abſolutely neceſſary to be known by every 
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To the Ex GI ISH READER. 


IF ever it were time to ſpeak, or write, tis now, ſo ma- 
ny ſtrange occurrences requiring both. 
How much thou art concerned in this enſuing trial where 
(not only the priſoners, but) the fundamental laws of Eng- 
land have been moſt arbitrarily arraigned, read, and thou 
may ſt plainly judge. 
Liberty of conſcience, is counted a pretence for rebel- 
Hon, and religious aſſemblies, routs and riots; and the 
of both are by them reputed Factious, and Diſ—- 
ected. 
Magna Charta, is Magna Far— with the Recorder of 
London; and to demand right, an affront to the court. 
Will and power are their Great Charter, but to call for 
England's, is a crime, incurring the penalty of their bail- 
dock and nafty-hole; nay, the menace of a gag, and iron 
„ pager judges of few cntel 
jury (tho roper judges aw and fact) they 
would 4 I ed in both, as if their — Fo 
nified no more than to echo back the illegal charge of the 
bench; and becauſe their courage and —_— did more 
than hold pace with the threats and abuſe of thoſe who 
ſate as judges (after two days and two nights reſtraint for 
a verdict) in the end were fined and impriſoned for giving 


Oh! what monſtrous and illegal proceedings are theſe ? 
who reaſonably can call his coat his own, when property is 
made ſubſervient to the will and intereſt of his judges ? or, 
who can truly eſteem himſelf a free man,. when all pleas 
for liberty are eſteemed ſedition, and the laws that give, and 
maintain them, ſo many inſignificant pieces of formality? 
And what do they leſs than plainly tell us ſo, who at 
will and pleaſure, break open our'locks, rob our houſes, 
raze our foundations, impriſon our perſons, and finally, 
deny us juſtice to our relief; as if they then ated moſt 
like chriſtian men, when they were moſt barbarous, in ruin- 
ing ſuch as are really ſo; and that no facrifice could be 
ſo acceptable to God, as the deſtruction of thoſe that moſt 
fear him, CT IE. 1 


> „„ „ 
In ſhort, That the conſcientious ſhould only be obnox- 
ious, and the jt, demand of our religious liberty, the 
reaſon why we ſhould be denied our civil freedom, (as if 
to be a Chriſtian and an Engliſhman were inconſiſtent) and 
that ſo much ſolicitude and deep contrivance, ſhould be 
employed only to enſnare and ruin ſo many ten thonſand 
conſcientious families (fo eminently induſtrious, ſerviceable 
and exemplary ;. whilit murderets can ſv eaſily obtain par- 
don, rapes be remitted, public uncleauneſs paſs unpuniſhed. 
and all manner of levity, prodigality, excels, prophanenet3 
and atheiſin, univerfally conmved at, it not in ſome” re- 
ſpect manifeſtly encouraged) cannot but be deteſtably ab- 
horrent to every ſerious and honeſt mind. . 
Yet that this lamentable ſtate is true, and the preſent: 

projecb in hand, let London's Recorder, and Canterbury's : 
Chaphkin be heard 1 5 hh FER RE CIT, 
The firſt in his public panegyic& upon the Spaniſh In- 
quiſition, highly admiring. the prudence of the Romiſh 
Church, in the erection of it, as an excellent way to pre- 
vent ſchiſm, which unhappy expreſſion at once paſſeth ſen- 
tence, both againſt our fundamental laws and proteſtant 
re formation. „ 8 . 5 
The ſecond in his printed mercenary diſcourſe againſt 
toletation, aſſerting tor a main principle, that it would 
be lefs injurious! to the government, to diſpenſe with 
prophane and looſe perſons, than to allow a toleration to 


religious diſſenters: It were to over-do the buſineſs, to 


ſay any more, where there is ſo much ſaid already. 
And therefore to conclude, we cannot chuſe but admo- 
niſh all, as well perſecutors, to relinquiſn their heady, 
partial, and inhumane perſecutions (as what will certainly 
iſſue in diſgrace here, and inevitable condign puniſchment 
hereafter) as thoje who yet dare expreſs. their moderation 
(however out of taihion, or made the brand of fanaticiſm) 
not to be huff' d, or menaced out of that excellent tem- 
per, to make their parts and perſons ſubſervient to the 
. baſe humours, and finiſter deſigns of the biggeſt mortal 
upon earth; but reverence and obey the eternal juſt God, 
be fore whoſe great tribunal all muſt render their accounts, 
and where he will recompenſd to c very. perſon according 
to his works. | 5 | 
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x S; there can be no abſervation, where there is 
no action; ſo its impoſſible there ſhould be a 
Ly judicious intelligence, without due obſervation. 
And ſince there can be nothing more reaſonable 
than a right information, eſpecially of public 


1 


444i; and well knowing how induſtrious ſome have been to 


miſrepreſent this trial to the diſadvantage of the cauſe and 
riſoners, it was thought requiſite, in defence of both, and 
for the ſatisfaction of the people, to make it more public; 


nor can there be any buſineſs wherein the people of Fzg 
land are more concerned, than in that which relates to 


their Civil and Religious Liberties, queſtioned in the per- 


ſons above- named, at the Ola- Baile, the 1ſt, 3d, 4th, and 


: * 


Ith of September, 1670. 


There being preſent on the bench, as Juſtices, 
Sam. Starling, Mayor, | John Robinſon, Alderm. 
Jobn Howwel, Recorder, Jeſepb Shelden, Alderm. 

Tho. Bloodaworth, Alderm. | Richard Brown, 
William Peak, Alderm. | Jobs Smith, Sheriffs. 
Richard Ford, Alderm. | Janes Edwards, F Ons 


The citizens of London that were ſummoned ſor Juro:s 


appearing, were impannelled, vi. 


B ; Cx. 


you God. 


E 1 
Clerk. Call over the jury. 
Crier. O yes! Thomas Veer, Ed. Buſhel, John Hammond, 


Charles Milſon, os Walklet, John Brightman, William 


Plumſted, Henry Henly, Fames Damaſt, Henry Michel, William 


Lower, John Baily. 


| The form of the oath: : 
YOU ſhall well and truly try, and true deliverance 

make, betwixt our Sovereign Lord the King, and the pri- 

ſoners at the bar, according to your evidence: So help 


The Indictment. 


THAT William Penn, Gent. and William Mead, late of 


London, Linen-draper, with divers other perſons, to the 


Jurors unknown, to the number of three hundred, on the 


15th day of Auguſt, in the twenty- ſecond year of the King, 


about eleven ot the clock in the forenoon of the ſame day, 
with force and arms, &c. in the pariſh of St. Bent Grace- 
Church, in Bridge-ward, London, in the ſtreet called Grace- 


church. ſtreet, unlawfully and tumultuouſly did afſemble 


and congregate themſelves together, to the diſturbance of 
the peace of the ſaid Lord the King: And the aforeſaid - 


William Penn and William Mead, together with other per- 


ſons, to the Jurors aforeſaid unknown, then and there ſo 


aſſembled and congregated together; the aforeſaid William 


Penn, by agreement between him and William Mead, before 
made; and by abetment of the aforeſaid Villiam Mead 
then and there, in the open ſtreet, did take upon himſelf ro 
| preach and ſpeak, and then and there did preach and ſpeak, 


unto the aforeſaid William Mead, and other perſons there, 


in the ſtreet aforeſaid, being afſembled and congregated 


together, by reaſon whereof a great concourſe and tumult 


of people in the ſtreet aforeſaid, then and there, a long 


time did remain and continue, in contempt of the ſaid 


Lord the King, and of his law, to the great diſturbance of 
his peace, to the great terror and diſturbance of many of 


his liege people and ſubjects, to the ill example of all 


others, in the like caſe offenders, and againſt the peace of 
the ſaid Lord the King, his crown and dignity. 


What ſay you, William Penn and William Mead; are you 


guilty, as you ſtand indicted, in manner and form, as afore- 


laid, or not guilty ? 
5 Perm. 


WB; 


Penn It is s impoſſible that we ſhould he able to remember 
the indictment verbatim, and therefore we deſire a copy of 


it, as is cuſtomary on the like occaſions. 


Rec. You mult firit plead to the inditment before you | 
Can have a copy of it. 


Penn. T am unacquainted with the formality of the law, 
and therefore, before I ſhall anſwer directly, I requeſt two 
things of the Court: Firſt, that no advantage may be 


taken againſt me, nor 1 deprived of any benefit, which I 


might otherwiſe have received: ſecondly, that you will 


promiſe me a fair hearing, and liberty of making el de- 
tence. 


Court. No advantage ſhall be taken againſt you; you 


ſhall have liberty, you ſhall be heard. 


Penn. Then I plead Ac Guilty, in manner and form. 


Clerk. What ſayeſt thou, William Mead, art thou guilty 


in manner and torm, as thou ſtandeſt indicted, or not 


guilty? 


Mead. I ſhall deſire the ſame liberty as is promiſed Wil. 


liam Penn. 


Court. You ſhall have” ite 

Mead. Then I plead Net Guilty, in manner and form. 
The Court adjourned until the afternoon. 

_ Crier. O yes! &c. 


_ Clerk. Bring Wil'iam Penn and William Mead to the bar. 


Obſerv. The ſaid priſoners were brought, but were 
ſet aſide, and other buſineſs proſecuted. Where we 


cannot chooſe but obſerve, that it was the conſtant 


and unkind practices of the Court to the priſoners 
to make them wait upon the trials of felons and 
murderers, thereby deſigning, in all probability, 
both to affront and tire them. After five hours 

| attendance the Court broke up and adjourned to 
the 3d inſtant. | 


The zd of September, 1 1670, the Court ſat. 
Crier. O yes! &c. 
Clerk, Bring William Penn and William Mead to the bar. 


Mayor. Sirrah, who bid you put off their hats? put on 


their hats again. 
* Whereupon one of the officers puting the pri- 
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of the Court) brought them to the bar. 


Record. Do you know where you are F 
Penn. Yes. 
' Record, Do not you know it is the King s Court? 


Penn. I know it to be a Court, and I ſuppoſe it to be the 


King's Court. 
Rec. Po you not nom there is reſpect due to the Court? 
Penn. Ves. 
Rec. Why do you not pay it then ? 
Penn. I do ſo. 
Ree, Why do you not put off your hat then ? 
Penn. Becauſe þ do not believe that to be any reſpect. 


Rec. Well, the Court ſets forty marks a- piece upon your 


heads, as a fine for your contempt of the Court. 
Penn. 1 deſire it might be obſerved, that we came into 


the Court with our hats off (that 15, taken off), and if 


they have been put on ſince, it was by order from the 


Bench; and therefore not we, but the Bench ſhould be 


fined. 


alſo? | 
Nee. es. 


Meud. I deſire the Jury and all people to take notice of . 
this injuſtice of the Recorder; who ſpake not to me to pull 
of my hat, and yet hath he put a fine upon my head, O 


fear the Lord, and dread his power, and vield to the 
guidance of his Holy Spicit, for he is not far from ey 
one of you. 

The jury ſworn again. 

04%. FJ. Robinſon, Lieutenant of the Tower, diſin- 
genuouſly objected againſt Edward Buſhel, as if he 
had not kiſs'd the book, and therefore would have 
him ſworn again ; though indeed it was on purpoſe 

to have made uſe of his tenderneſs of conſcience in 

avoiding reiterated oaths, to have put by his being 


a Jury-man, apprehending him to be a perſon not 


fit to anſwer their arbitrary ends. 
The Clerk read the indictment as aforeſaid. 


Clerk. Crier, call 1 Jams Cook into the Court; give him | 


| his oath. | 
Clerk. 


ſoners hats upon their heads (purſuant to the order 


Mead. 1 have a 3 to aſk the Recorder: Am! fined 


T 


E 
Clerk. James Cook, lay your hand upon the boox— The 
evidence _ ſhall give to the Court, betwixt our So- 
vereign the King, and the prifoners at the bar, ſhall be 
the truth, and the whole truth, and nothing but the 
truth: So help you God,” _ 
Cock. I was ſent for from the Exchange, to go and diſ- 
perſe a meeting in Gracechurch-ftreet, where I ſaw Mr. Penn 
ſpeaking to the people, but I could not hear what he ſaid, 
becauſe * noiſe: I endeavoured to make way to take - 
him, but I could not get to him ſor the crowd of people; 


upon which Capt. Mead came to me about the kennel of 


the ſtreet, and deſired me to let him go on, for when he 
had done, he would bring Mr. Pens to me. | 
Court. What number do you think might be there? 
Cook. About three or four hundred people. | 
Court. Call Richard Read. Give him his oath. 
Read being ſworn, was aſk'd, What do you know con- 
cerning the priſoners at the bar? 
| Read. My Lord, I went toGracechurch-flreet, where I found 
a'great crowd of people, and I heard Mr. Penn preach to 


them; and I ſaw Capt. Mead ſpeaking to Lieut. Cook, but 


what he ſaid I could not tell. 

Mead. What did William Penn ſay ? 
Read. There was ſuch a great noiſe that I could not tell 
what he ſaid. | | VVV 


Mead. Jury, obſerve this evidence; he faith he heard 
him preach, and yet ſaith, he doth not know what he ſaid. 


Jury, take notice, he ſwears now a clean contrary thing, 
ro what he ſwore before the Mayor, when we were com- 
mitted : For now he ſwears that he ſaw me in Gracechurch- 
/lrect, and yet ſwore before the Mayor, when I was com- 
mitted, that he did not fee me there. I appeal to the 


Mayor himſelf if this be not true. [But no anſwer was 


given. = 

1 Cd What number do you think might be there ? 
| Read. About four or five hundred. | 

Penn. I deſire to know of him what day it was? 
Read. The 14th day of Auguſt. VV 
Penn. Did he ſpeak to me, or let me know he was there; 


for I am very fure I never ſaw him ? 


_ Clerk, Crier, cal — into the Court. oh 
| . B 3 | Court, 
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Court. Give him his oath. 


tion with his hands, and heard ſome noiſe, but could not 
underſtand what he ſaid : But for Capt. Mead, I did not 
ſee him there. Te, 

Rec. What ſay you, Mr. Mead? were you there? 

Mead. It is a maxim in your own law, Nemo tenetur atcs- 
fare ſeipſum, which, if it be not true Latin, I am ſure it is 
true Engliſh, That no man is bound to accuſe hinfelf. And 
why doſt thou offer to inſnare me with ſuch a queſtion ? 
Doth not this ſhew thy malice ? Is this like unto a Judge, 
that ought to be council for the priſoner at the bar? 

Kec. Sir, hold your tongue, I did not go about to in- 
ſnare you. 5 | 3 

Penn. I deſire we may come more cloſe to the point; 
and that ſilence be commanded in the Court. 


Crier. O yes! All manner of perſons keep ſilence upon 


Silence in the Court. 


pain of impriſonment 


Penn. We conteſs ourſelves to be ſo far from recanting,. 
or declining to vindicate the aſſembling. of ourſelves, to 
preach, pray, or worthip the eternal, holy, juſt God, that 


vie declare to all the world, that we do believe it to be our 
indiſpenſible duty, to meet inceſſantly upon ſo good an ac- 


count; nor ſhall all the powers upon earth be able to di- 


vert us from reverencing and adoring our God, who made 


in going on in that diſcourſe. 


Hun. I uaſſrm 1 have broken no law, nor am I guilty ef 


the inditinent that is laid to my charge; and to the end, 
the Beuch, the Jury, and myſelf, with theſe that hear us, 
may have a more direct underſtanding of this procedure, 


T defire you would let me know by what law it is you pro- 


ſecute me, and upon what law you ground my indictment. 
Nec. Upon the common law. e 0 
Fenn. Where 1s that common law? 


Rec. You muſt not think that I am able to run up ſo 


many years, and over ſo many adjudged caſes, which we 
call common law, to anſwer your curioſity, | 
| Penn, 


My Lord, I ſaw a great number of peo le, and 
Mr. Penn, | ſuppoſe, was ſpeaking ; I ſaw him make a mo- 


| Broaen, You are not here for worſhipping God, but for 
breaking the law: you do yourſelves a great deal of wrong 
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Penn. This anſwer I am ſure is very ſhort of my queſtion, 

for if it be common, it ſhould not be ſo hard to produce. 
Rec. Sir, will you plead to you indiament? 

Penn. Shall I plead to an indictment, that hath no 
foundation in law; if it contain that law you fay I have 
broken, why ſhould you decline to produce that law, ſince 
it will be impoſſible for the Jury to determine, or agree to 
bring in their verdict, who have not the law produced by 


which they ſhould meaſure the truth of this inditment, 


and the guilt, or contrary, of my fact? 


Rec. You are a ſaucy fellow, ſpeak to the indiftment. 
Penn. I ſay it is my place to ſpeak to matter of law; IL. 


am arraigned a priſoner, my liberty, which is next to life 


itſelf, is now concerned ; you are many mouths and ears 
againſt me, and if I muſt not be allowed to make the beſt 
of my cafe, it is hard: I ſay again, unleſs you ſhew me, 
and the people, the law you ground your indictment upon, 
I ſhall take it for granted, your proceedings are merely ar- 


| bitrary. 


O. At this time ſeveral upon the bench urged hard 
upon the priſoner to bear him down. 


Ree. The queſtion is, whether you are guilty of this in- 


didment? | 


Penn. The queſtion is not whether I am guilty of this 


indictment, but whether this indictment be lega! ? It is too 


general and imperfect an anſwer, to ſay it is the common 


law, unleſs we knew both where and what it is; for where 


there is no law, there is no tranſgreſſion; and that law, 


which is not in being, is fo far from being common, that 
it is no law at all. 


Rec. You are an impertinent fellow ; will you teach the 
Court what law is? Its Lex nou ſcripta (not written law), 


that which many have ſtudied thirty or forty years to know, 


and would you have me tell you in a moment ? 
Penn. Certainly, if the common law be ſo hard to be un- 


derſtood, its far from being very common; but if the 


Lord Ceke, in his Inſtitutes, be of any conſideration, he 


tells us, That common law is common right; and that 


common right 1s the great charter- privileges, confirmed 
9 Hen. 3. 29. 25 Edu. I. 1. 2 Edu. 3. 8. Ceoke's Inſt. 2. 
* 70 
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Rec. Sir, you are a troubleſoinł fellow, and it is not for 
the honour of the Court to ſuffe Lo to gd vn. 
Penn. I have aſked but but das ion, and you have not 
anſwered me, though the Tights and privileges of every 
Engliſhman be concerned in ir. 5 
Re . If I ſhould ſuffer you to afk queſtions till to-morrow 


| N would be never the wiſer. 
Pen. 


hat is according as the anſwers are. 
Kec. Sir, we muſt not itand to hear you talk all night. 
Penn. I deſign no affront to the Court, but to be Heard 
in my juſt plea; and I muft plainly tell you, that if you 
will deny me oyer of that law, which you ſuggeſt I have 


broken, you do at once deny me an acknowledged right, 
and evidence to the whole world your reſolution to ſacrifice 
_ the privileges of Engliſhmen to your ſiniſter and arbitrary 


deſigns. 5 | 3 
Nec. Take him away. My Lord, if you take not ſome 


courſe with this. peſtiſent fellow, to ſtop his mouth, we 
| ſhall not be able to do any thing to-night. _ 


Mayor. Take him away, take him away; turn him into 


the Bail-dock.. | 


Penn. Theſe are but ſo many vain exclamations : Is this 


juſtice, or true judgment? Muſt I therefore be taken away 
becauſe I plead for the fundamental laws of England? 
However, this I leave upon your conſciences, who are of 


the Jury (and my ſole Judges), that if theſe antient funda- 
mental laws, which relate to liberty and property, and 
(are not limitted to particular perſuaſions in matters of re- 
Irgion) muſt not be indiſpenſibly maintained and obſerved, 
who can ſay he hath right to the coat upon his back ? 
Certainly our liberties are openly to be invaded, our wives 
to be raviſhed, our children ſlaved, our families ruined, 
and our eſtates led away in triumph, by every ſturdy beg- 
gar and malicious informer, as their trophies, but our 


(pretended) forfeits for conſcience ſake. The Lord of 


heaven and earth will be judge between us in this matter. 
Rec. Be ſilent there! 
Penn. I am not to be ſilent in a caſe wherein I am ſo 
much concerned, and not only myſelf, but many ten 


thouſand families beſides. 785 


C87. They having rudely haled him into the m-_ 
Yy | | _ COCK, 
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dock, William Mead they left in Court, who ſpeax 


as followeth : | 
Mead. You men of the Jury, here I do now ſtand, to 


anſwer to an indictment againſt me, which is a bundle of 
. ſtuff, full of lies and falſnoods; for therein I am accuſed, 


that I met Yi & armis, illicite 6&5 tumulturſe*. Time was, 


when I had freedom to uſe a carnal weapon, and then I 
thought I feared no man; but now I fear the living God, 
and dare not make uſe thereof, nor hurt any man; nor 
do I know I demeaned myſelf as a tumultuous perſon. I 
ſay J am a peaceable man, therefore it is a very proper 

queſtion what William Penn demanded in this caſe, an oyer |; 
of the law, on which our indictment is grounded. 


Rec. I have made anſwer to that already. 


Mead turning his face to the Jury, ſaid, You men of the 


Jury, who are my Judges, if the Recorder will not tell you 


what makes a riot, a rout, or an unlawful aſſembly, Cle 
(he that once they called Lord Coke) tells us what makes 
a riot, a rout, and an unlawful afſembly—A riot is when 
three, or more, are met together to beat a man, or to en- 
ter forcibly into another man's land, to cut down his 


graſs, his wood, or break down his pale. 
 O8/. Here the Recorder interrupted him, and faid, 
I thank you, Sir, that you will tell me what the 
© law is,” ſcornfully pulling off his hat. x 


Mead. Thou mayſt put on thy hat, I have never a fee 


for thee now. 


Brown. He talks at random ; one while an Independant, : 


another while ſome other religion, and now a Quaker, 

and next a Papiſt. £ , 
Mead. Turpe eſt doctori cum culpa redarguit ipſum. 
Mayor. You deſerve to have your tongue cut out. 


Rec. If you diſcourſe on this matter, 1 ſhall take occaſion 2 
againſt you. 5 | 


Mead. Thou didſt promiſe me, I ſhould have fair liberty 


to be heard. Why may I not have the privilege of an 
; N Engliſhman? 


a 0 


iz force and arms, illegally and tumultuouſy. 


1 
| 
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Fnpliſhman ? I am an Ernpli may ; and ou mi he be 
— of this dealing. oy” 4 s 
Rec. I look upon you to be an enemy to the laws of 
England, which ought to be obſerved and kept ; nor are 
you worthy of ſuch privileges as others have. 


Mead. The Lord is judge between me and thee in this 
matter. 


O47 Upon which they took him away into the Bail- 
dock, and the Recorder proceeded to give the "uy 
their charge, as followeth : 

Rec. You have heard what the indictment is; it is for 
preaching to the people, and drawing a tumultuous com- 
pany after them, and Mr. Penn was ſpeaking ; if they 
ſhould not be diſturbed, you ſee they will go on ; there 
are three or four witneſſes that have proved this, that he 
did preach there, that Mr. Mead did allow of it ; after this 
you have heard, by ſubſtantial witneſſes, what is ſaid 
againſt them: Now we are upon the matter of fact, which 
you are to keep to and obſerve, as what hath been _ 
ſworn, at your peril. 


O5/. The priſoners were put out of the Court into 
the Bail-dock, and the charge given to the Jury in 
their abſence, at which William Penn, with a very 
raiſed voice, it being a conſiderable diſtance from 
the Bench, ſpake: 


Penn. I appeal to the Jury, who are my Judges, and this 
great aſſembly, whether the proceedings of the Court are 
not moſt arbitrary, and void of all law, in offering to give 
the Jury their charge in the abſence of the * Duck. ah 
fay it is directly oppoſite to, and deſtructive of the vox 102 th 
ed right of every Engliſb priſoner, as Coke, in the 2 Inſt. 
29. on the Chap. N Magna Charta, ſpeaks. 


OH. The Recorder being thus 3 Jaſh's 
for his extra- judicial procedure, ſaid, with an en- 
raged ſmile, 


Rec. Why, ye are preſent ; you do hear, do you not? 
Penn. No thanks to the Court, that commanded me into 
the. Bail-dock; and you of the Jury take notice, that 1 
have not been heard; neither can you legally depart the 
Court before I have been rally heard, having at leaſt ten 
or 


or twelve material points to offer, in order to invalidate 


E 1 J 


their indictment. EE 
Rec. Pull that fellow down, pull him down. 


Mead. Are theſe according to the rights and privileges 


of Engliſhmen, that we ſhould not be heard, but turned 


into the Bail-dock for making our defence, and the Jury 


to have their charge given them in our abſence? I ſay theſe 


are barbarous and unjuſt proceedings. 


Rec. Take them away into the Hole; to hear them talk 
all night, as they would, that, I think, doth not become 


the honour of the Court; and 1 think you (i. e. the Jury) 


ourſelves would be tired out, and not have patience to 
0% The Jury were commanded up to agree upon 
their verdict, the priſoners remaining in the ſtink- 
ing hole. After an hour and an half's time eight 
came down agreed, but four remained above; the 


Court ſent an officer for them, and they according- 
ly came down: The Bench uſed many unworthy 
threats to the four that diflented ; and the Recorder, 


addreſſing himſelf to Buſbel, ſaid, Sir, you are 
© the cauſe of this diſturbance, and manifeſtly ſhew 


© yourſelf an abettor of faction; I ſhall ſet a mark 


© upon you, Sir.“ 


J. Robin/on, Mr. Buſhel, J have known you near this 
fourteen years; you have thruſt yourſelf upon this Jury, 
becauſe you think there is ſome ſervice for you: I tell you. 

you deſerve to be indicted more than any man that hath 


een brought to the bar this daa. 
Buſbel. No, Sir Jobn, there were threeſcore before me, 
d I would willingly have got off, but could not. 


Bloodw. I ſaid, when I ſaw Mr. Buſbel, what I ſee is 
come to paſs, for I knew he would never yield. Mr. Bufhel, 
we know what you are. DES 


Mayor. Sirrah, you are an impudent fellow, I will puta 


mark upon you. | . 

OHóο They uſed much menacing language, and be- 
haved themſelves very imperiouſly to the Jury, as 
perſons not more void: of Juſtice than ſober educa- 


tion. After this barbarous uſage, they ſent them 


| *n conſider of bringing in their verdict; and after 


ſome 
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ſome conſiderable time they returned to the Court. 
Silence was called for, and the Jury called by their 
| names. 
- =" Are you agreed upon your verdict? 
„Les. 
Clerk Who ſhall ſpeak for you ? 
. Our Foreman. 
Clerk. Look upon the priſoners at the bar. "Wh fay 
you ? Is William Penn guilty of the matter whereof he ſtands 


andiRted, | in manner and form, or not guilty? _ 


Forem. Guilty of ſpeaking in Gracechwrch-Areet. 
Court. Is that all ? 
Forem. That is all I have in commiſſion. 

Rec. Vou had as good ſay nothing. 

Mayor. Was it not an unlawful a embly ? You mean we 


was ſpeaking to a tumult of people there. 


Forem. My Lord, this was all I had in commiſſion. 
O Here ſome of the Jury ſeemed to buckle to the 
queſtions; of the Court; upon which _— Ham- 
mond, and ſome others, oppoſed themſelves, and 
ſaid, they allowed of no ſuch word as an unlawful 
aſſembly in their verdict; at which the Recorder, 
Mayor, Robin/on, and Blodworth, took great oc- 


caſion to villify them with the moſt opprobrious = 


language. And this verdi& not ſerving their turns, 
the Recorder expreſſed himſelf thus: 
Rec. The laws of England will not allow you to depart 
*till you have given in your verdict. 
Fury. We have given in our verdiet, and we can give 


in no other. 


' Rec, Gentlemen, you have not given in your verdict, 


and you had as good ſay nothing; therefore go and con- 
| ſider it once more, that we may make an end of this 


troubleſome buſineſs. 
Jury. We deſire we may have pen, ink, and paper. 
65% The Court adjourns for half an hour; which 
being expired, the Court returns, and the Jury not 
long after. | 
The priſoners were brought to the Bar, and the 1 
names called over. 


| Clerk, Are you agreed of your verdi&? Co 


10 
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ry. Yes. 


Clerk. Who ſhall ſpeak for you ? 

Fury. Our Foreman. 

Clerk. What ſay you? look upon the prifoners: Ts 
William Penn guilty in manner and form, as he ſtands in- 


dicted, or not guilty ? 


Forem. Here is our verdict. (Holding forth a piece of 
Paper to the Clerk of the Peace, which follows) 


WE, the Jurors hereafter named, do find William Penn 
to be guilty of ſpeaking or preaching to an aſſembly met 
together in Gracechurch-ftrect, the 14th of Auguft laſt, 1670; 
and that William Mead is not guilty of the fad indictment. 


Thomas Veer, Forem. Charles Milſon, 
Edward Buſbel, I CGregery Wallet, 
John Hammond, 4 John Baily, 
Henry Henley, William Lever, 
Henry Michel, James Damaſe 
Jobs Brightman, 41 Hilliam Dlumſted. 


_ O&/. This both Mayor and Recorder reſented at ſo 


high a rate, that they excecded the bounds of al! 
reaſon and civility. 


May er. What, will you be lead by ſuch a filly fellow as 


 Byfbel? an impudent canting fellow: I warrant you vou 
ſhall come no more upon Juries in haſte. You are a Fore- 
man indeed (addreſſing himſelf to the Foreman), I thought 


you had underſtood your place better. 


Rec. Gentlemen, you ſhall not be diſmiſſed till we have a 
verdict that rhe Court will accept; and you ſhall be lock'd 


up, without meat, drink, fire, and tobacco ; you ſhall not 


think thus to abuſe the Court, we will have a verdict, by 


the help of God, or you ſhall ſtarve for it. 
Penn. My Jury, who are my Judges, ought not to be 


thus menaced ; their verdict ſhould be free, and not com- 


pelled ; the Bench ought to wait upon them, but not tore- 
ttal them. I do deſire that juſtice may be done me, and 
that the arbitrary reſolves of the Bench may not be mude 


the meaſure of my Jury's verdict. 


Rec. Stop that prating fellow's mouth, or put him out 


3 N 7 
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of the Court. 
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Maycr. You have heard that he preach'd, that he 
gathered a company of tumultuous people, and that they 
did not only diſobey the martial power but civil alſo. 
Penn. It is a great miſtake, we did not make the tumult, 
but they that interrupted us. The Jury cannot be fo 
ignoranc as to think, that we met there with a deſign to 
diſturb the civil peace, ſince, 1ſt, We were, by force of 
arms, kept out of our lawful houſe, and m-t as near it in 


the ſtreet as the ſoldiers would give us leave: And, 2dly, 


becauſe it was no new thing, nor with the circumſtances 


_ expreſſed in the indictment, but what was uſual and cuſ- 


towary with us. *Tis very well known that we are a peace- 
able people, anu cannot offer violence to any man. 
OZ&/. The Court being ready to break up, and willing 
to huddle the priſoners to their goal, and the Jury 
to their chamber, Pens ſpoke as follows: 
Penn. The agreement of twelve men is a verdict in law, 


and ſuch a one being given by the Jury, I require the 


Clerk of the Peace to record it, as he will anſwer it at his 
peril: And if the Jury bring in another verdict, contra- 
dictory to this, I affirm they are perjured men in law: 


(and, looking upon the Jury, ſaid) You are Engliſhmen, 


mind your privilege, give not away your right. 
Bufhel, &c. Nor will we ever do it. | 


O4/. One of the Jurymen pleaded indiſpoſition of 


body, and therefore deſired to be diſmiſſed. 


Mayor. Vou are as ſtrong as any of them; ſtarve them, 
and hold your principles. . 


Rec. Gentlemen, you muſt be content with your hard 


fate; let pour patience overcome it, for the Court is re- 
ave a verdict, and that before you can be diſ- 


ſolved to 
miſſed. | 
Jury. We are agreed, we are agreed, we are agreed. 


O The Court ſwore ſeveral perſons to keep the Jury 


all night without meat, drink, fire, or any other 

accommodation. They had not ſo much as a 
chamber-pot, though deflired. 

Crier. O yes! &c. 


05% The Court adjourns *till ſeven of the clock the 

next morning (being the 4th inſtant, vulgarly called 

Sunday), at which time the priſoners were brought 
HH "IM 
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to the bar, the Court fat, and the Jury called to 
bring in their verdict. 

Crier. O yes! &c. 
of impriſonment. 
The Jurors names called over. 


Clerk. Are you agreed upon your verdiQ ? 
Jury. Ves. 


Clerk. Who ſhall ſpeak for you? 
Jury. Our Foreman. 
| Clerk. What ſay you? look upon the prifoners at the 
< bar: Is William Penn guilty of the matter whereof he 
| ſtands indicted, in manner and form as aforeſaid, or not 
guilty? 
Forem. William Penn is ; guiltyof ſpeaking i in Grazechurcs- 
N tes. 
Mayor. To an unlawful aſſembly? 
Buſbel. No, my Lord; we give no other verdict than Wat 
we gave laſt night; we have no other verdict to give. 
) Moree, You are a factious fellow, Fl take a courſe Wien 
u. 
: Bloodw. 1 knew Mr. Babe would not yield. 
Buſbel. Sir Thomas, 1 have done according to my con. 


Silence in the N upon pain 


f - — — ꝓꝗ — — 
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ſcience. 
Mayor. That conſcience of yours would cut my throa:, 
55 | Bufhel. No, my Lord, it never ſhall. 
85 | Mayor. But I will cut yours ſo ſoon as I can, | 
95 Rec. He has inſpired the Jury, he has the ſpirit of di- 


vination, methinks I feel him: I will have a politive vc» 


d dict, or you ſhall ſtarve for it. 
5 Penn. I deſire to aſk the Recorder one queſtion: Do ye 
allow of the verdict given of William Mead p 

Rec. It cannot be a verdict, becauſe you are indicted fur 

a a conſpiracy, and one being found not guilty, and not tb 
ry other, it could not be a verdict. 
er 8 | Fans. If Net Guilty be not a verdict, then you make ok 
HP, the Jury and Magna Charta but a meer noſe of wax. 
Mead. How! is Net Guilty no verdict? 

Rec. No; *'tis no verdict. 
he | Penn. 1 affirm that the conſent of a Jury i is a verdict aa 
= law; and it William Mead be not guilty, it conſequentl“ 
ht | e C 2 | toLow: 5 
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follows, that T am clear, ſince you have indicted us of a 
conTpiracy, and I could not poſſibly conſpire alone. 
O8/. There were many paſſages that could not be taken, 
which paſt between the Jury and the Court. The 
Jury vent up again, having received a freſh charge 
from the Bench, if poſlible, to extort an 9 
verdict. 

Crier, O yes, &c. Silence in Court. 

Ccurt. Call over the Jury. Which was done. 

Clerk. What fay you? Is William Penn guilty of the mat» 
ter whereof he ſtands indicted, in manner and form afore- 
aid, or not guilty ? 

Forem. Guilty of ſpeaking i in Gracechurch-ftreet. 

Rec. What is this to the purpoſe? I ſay I will have a 
verdict. And ſpeaking to E. Buſbel ſaid, You are a "a 

tious fellow; I will ſet a mark upon you; and whilſt I 
have any thing to do in the city, I will have an eye up- 
on you. 

Mayor. Have you no more wit than to be led by ſuch a 
pitiful fellow? 1 will cut his noſe. 

Fern. It is intolerable that my Jury ſhould be thus me- 
naced ; is this according to the fundamental law? Are 
not they my proper judges by the great charter of Eng- 
land? What hope is there of ever having juſtice done, 
when Juries are threatened, and their verdicts rejected ? 
I am concerned to fpeak, and grieved to ſee ſuch arbitrary 
proceedings. Did not the Lieutenant of the Tower render 
one of them avorſe than a felon? And do you not plainly 
ſeem to condemn ſuch for factious fellows, who anſwer not 


your ends? Unhappy are thoſe Juries, who are threatened 
to be fined, ſtarved, and ruined, if they give not in ver- 
dicts contrary to their conſciences. 
Rec. My Lord, you muſt take a courſe with that ſame fellow. 
Mayor. Step his mouth ; Jailer bring futters, and fate 
him to rhe ground. 
Penn. Do your pleaſure, I matter not your ben. | 
Rec. Till now I never underſtood the reaſon of the policy 
and prudence of the Spaniards, ix ſuffering the Ingquifition a- 
mong them And certainly it will never be awell with us, till 


Jemething ike the Spaniſh 1 be in England, - 


Oliſer. : 


97 1 
OBZ/er. The Jury being required to go together to 
find another verdict, and ſtedfaſtly retuſing it, 
ſaying they could give no other verdi& than 
what was already given, the Recorder in great 
paſſion was running off the Bench, with theſe 
words in his mouth, „I proteſt 1 will fit heit 
4% no longer to here theſe things.” At which the 
Mayor calling, Stay, ſtay, he returned, and di- 
refed himſelt unto the Jury, and ſpoke as fol- | 
loweth: | „ | 4 
Rec. Gentlemen, we ſhall not be at this paſs always 4 
with you; you will find the next Seſſions of Parliament | 
there will be a law made, that thoſe that will not con- 1 
torm ſhall not have the protection of the law. Mr. Lc, | 
| N up another verdict, that they may bring it in ſpe- — 
1 | | 4 
Lee. 1 cannot tell how to do it. Y — 5 — 
| Jury. We ought not to be returned, having all agreed, | 
aud let our hands to the verdict. | | — 
Rec. Your verdict is nothing, you play upon the | 
Court; I fay you ſhall go together, and biing in another | 
verdict, or you ſhalt ſtarve: and I will have you cartcd | 
about the City, as in Edward the third's time. = | 
Foerem. We have given in our verdict, and all agreed 2 
to it, and if we give in another, it will be a force upon 
us to fave our lives. | | | 
Mayer. Lake them up. „„ 
5 Offtc. My Lord, they will not go up. On 
| Olſer. The Mayor ſpoke to the Sheriff, and he came 
ot his ſent and id, | e 
Sher. Come, Gentlemen, you muſt go up; you ſee 1 
am commanced to make you go. | 8 | 
Or. Upon which the jury went up; and ſeveral 
| 1worn to keep them without any accommodation as 
atoreſaid, till they brought in their verdict. 
- Crier. O yes, &c. The Court adjourns till the morrow- " 
morning at ſeven of the clock. | e 
Oer. The priſoners were reminded to Newgate, 
here they remained till next morning, and then 
were brought into the Court, which being ſat, 
they proceeded as followeth : 8 
„ ͤũ ths ® Crier, — | 
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—Silence in the Court upon pain 


Critr. O yes, &c. 
of impriſonment. 

Clerk. Set William Penn and William Mead to the Bar. 
Gentlemen of the Jury, anſwer to your Names, T ho. Veer, 
Eur Buſhel, John Hammond, Henry Henly, Henry Michel, 
-ohn Brightman, Charles Milſen, Granicy Walklet, John 
Baily, William Leawer, James Damaſk, William Plumſtead. 
Are you all agreed of your verdict? 

: Tory. Yes. 

| Clerk. Who ſhall ſpeak for you ? 

wry. Our Foreman, | 

Clerk. Look upon the reibt What ſay you? is 
William Penn guilty of the matter whereof he ſtands in- 
dicted, in manner and form, &c. or not guilty ? 

Ferem. You have there read in writing already our 
verdict, and our hands ſubſcribed. 

O&/cr. The Clerk had the paper, but was ſtopt by 
the Recorder from reading of it; and he com- 
manded to afk for a poſitive verdict. 

Forem. If you will not ee of it, I deſire to have it 
back again. 
Court. That paper, was no verdict, and there ſhall be 
no advantage taken againſt you. by it. 

Clert. How lay you, Is William Penn guilty, &c. or not 


guilty ? | 
Forem. Not guilty. 


_ Clerk. How ſay you? Is William Mead guilty, c. or not : 
uilty? 15 
E Ferem. Not guilty. 

Cl:r4. Then hearken to your verdict; you ſay, that Wil. 
liam Penz is not guilty, in manner and form as he ſtands 
indicted; you ſay that William Mead is not guilty, in man- 
ner and form as he ſtands indicted, and fo you ſay all? 

Fury. Yes, we do fo. 

O&/er. The Bench being unſatisfied with the verdict. 
commanded that every perſon ſhould diſtinctly ar — 
ſwer to their names, and give iu their verdict, 
which they unanimouſly did, in ſaying, Not guilty, 
to the great ſatisfaction of the affembly. 

Rec. Jam ſorry, Gentlemen, you have followed your 
own judgments ; and opinions, rather than the good and 

whollome 


71. 
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wholſome advice, which was given you; God keep my 
life out of your hands; but for this the Court fines you 
forty marks a man; and impriſonment till paid. At 
which Penn ſtept up towards the Bench, and ſaid, 

Penn. I demand my liberty, being freed by the Jury. 
Mayor. No, you are in for your fines. 7 
Pex. Fines, for uhr 

Mayor. For contempt of the Court. 


Penn. I aſk, if it be according to the fundamental laws 


of England, that any Engliſh-man ſtiould be fined or amer- 


| ced, but by the judgment of his Peers or Jury; ſince it 


expreſsly contradicts thefourteenth-and twenty-ninth chap. 


of the great Charter of Exgland, which ſays, No Free-man. 
ought to be amerced, but by the oath of good and law-- 
ful men of the vicinage. „„ 
Rec. Take him away, take him away, take him out of 
the Court. 5 5 1 
Penn. I can never urge the fundamental laws of Eng-- 


land, but you cry, Take him away, take him away. But 


it is no wonder, ſince the Spaniſh Inquiſition hath ſo 
great a place in theRecorder's heart. God Almighty, who 
ls juſt, will judge you all for theſe things. e 
Oe. They haled the priſoners into the Bail-doek, and 

from thence ſent them to Newgate, for non- payment 


of their fines; and ſo were their Jury. 


An 


E ] 


An Heibi by way of Defence for the 


Priſoners; or what might have been offered 


againſt the Indictment, and illegal Proceed- 


ings of the Court thereon, had they not vio- 
— MN over-ruled and opt them. 


TP ON a ſober diſquiſition into ſeveral parts of of the 
indictment, we find it ſo wretchedly defective, as if 


4 5t were nothing elſe but a meer compoſition of error, ra- 
ther calculated to the malicious deſigns of the Judges, 


than to the leaſt verity of fat nee by the priſo- 
ners. 


Too prove this, what we ſay, will be a main help to diſ- 


cover the arbitrary proceedings of the Bench in their fre- 


quent menaces to the Jury; as if it were not ſo much 


their buſineſs to try, as to condemn the priſoners; and 


that not ſo much for any fact they had committed, as 


what the Court would have e to the Jury to have | 
been 1 fact. 5 | 
5. 1. It is the conſtant common law of England, that 
no 3 ſhould be taken, impriſoned, amerced, diſſeized of 
his free-hold, of his liberties or free cuſtoms, bur by the 
judgment of his Peers, which are vulgarly called a Jury, 
| from Jurare, becauſe they are ſworn to do right. 

F. 2. The only aſſiſtance that is given the Jury, in or- 
der to a verdict, is, 


Firſt, The evidence given of the fact committed, by 
the perſon indifted. 
Secondly, 'The knowledge of that law, act or ſtatute the 


indictment is grounded upon, and which the priſoners 


are ſaid to have tranſgreſſed. 

$. 3. We ſhall negle& to mention here, how much 
they were Ceprived of that juſt advantage the antient e- 
qual laws of England do allow; defigning it for a concluſion 


of the whole, and ſhall only ſpeak here to matter of tact 

and law, 

§. 4. The evidence, you bave read in the trial, the ut- 

moſt import of which, is no more than this, I hat 14 = 
eun 


— — — — 
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Penn was pouring in Gracechurch-flreet, to an aſſembly of 
People, but they knew not what he ſaid, which is ſo great 
a contradiction, as he that runs may read it; for no man 
can ſay another man preaches, and yet underſtand not 
what he faith ;: he may conjecture it, but that is a lame 
evidence in law; it might as well have been ſworn, that 
he was ſpeaking of law, phylic, trade, or any other matter 
of civil government: beſides, there is no law againſt preach- 

ing what is truth, whether it be in the ſtreet, or in any 
other place; nor is it poſſible, that any man can truly 


ſwear, that he preached ſedition, hereſy, &c. unleſs he ſo 


heard him, that he could tell what he ſaid. 


$. 5. The evidence further faith, That V. Mead was 


there, but till being in Gracechurch-ftreet be a fault, and 


hearing a man ſpeak, the witneſs knows not what, be con- 


trary to law, the whole evidence uſeleſs, and imperti- 
nent; but what they want of that, they endeavour to ſup- 
-ply with indictment, whoſe parts we proceed to con- 
ſider. e 5 


Exceptions againſt the Indictment. 


$. 6. It ſaith, That the priſoners [ere mer upon the 18th 


day of Auguſt, 1670,] whereas their own evidence affirms 
it to be upon the 14th day of Auguſt, 1670. 


+. 7. [That they met with force and arms] which is ſo 
great a lie, that the Court had no better cover for it, than 
to tell the Jury, it was only a piece of form, urging that 


the man tricd for clipping of money this preſent ſeſſions 
had the ſame words uſed in his indictment. 


But that this anſwer is too ſcanty, as well as it was too 
weak to prevail with the Jury; we Gdefire it may be con- 


fidered, that the ſame words may be uſed more of courſe, 
and out of form at one time than at another: and though 
we grant they can have little force with any Jury in a 
clipper's caſe, ſor meer clipping ; yet they are words that 


give ſo juſt a ground of jealouſy, nay that carry ſo clear 
an evidence of illegallity, where they are truly proved and 
affirmed of any meeting, as that they are the proper roots 


from whence do ſpring thoſe branches which render an 


indictment terrible, and an aſſembly truly the terror of the 


$. 8. U- 


people. 
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Which is as true, as what is ſaid be 


[ 22 ] 
F. 8. [Unlawfully, and tumultuouſly to difturb the prace.} 
Ty (that 1s, as falſe) 
this will evidently appear to all that conſider how lawful it 
is to afſemble, with no other deſign than to worſhip God, 
and their calling a lawful aſſembly an unlawful one, no 
more makes it ſo, than to ſay light is darkneſs, black is 
white, concludes to impudent a falſity true. 5 
In ſhort, becauſe to worſhip Gop can never be a crime, 
no meeting or aſſembly, deſigning to worſhip Gov, can 
be unlawful. Such as go about to prove an unlawful aſ- 
ſembly, muſt prove theſe aſſemblers intent not to worſhip 
Gop, but that no man can do, becauſe no man can know 
another man's intentions, and therefore it is impoſſible 
that any ſhould prove ſuch an afſembly unlawful. That 

3s . ye an unlawful aſſembly, according to the difini- 
the law, when ſeveral perſons are met together, 


14 with deſign to uſe violence, and to do miſchief, but that : 


diſſenters meet with no ſuch intention, is manifeſt to the 
whole world, therefore their aſſemblies are not unlawful; 
' he that hath only right to be worfhipped, who is Gon, 
hath only right to inſtitute how he will be worſhipped ; 
and ſuch as worſhip him in that way, they apprehend him 
to have inſtituted, are ſo far from being unlawful aſſem- 


| N blies, that therein they do but expreſs their duty they owe 


A 
[ Tumultuouſly] Imports as much as diſorderly, or an af- 
ſembly full of noiſe, buſtle, and confuſion, uſing force 
and violence, to the injury of perſons, houſes, or grounds. 
But whether 3 diſſenters, in their peaceable meet- 
 Ings, therein deſiring and ſeeking nothing more than to 
expreſs that duty they owe to Gop Almighty, be guilty of 
à⁊ a tumultuous action, or meeting in the ſenſe expreſſed (and 
which is the very difinition of the law) will be the queſtion. 
Certainly ſuch as call theſe meetings tumultuous, as to 
break the peace, offer the greateſt violence to common 
words, that can be well imagined; for they may as right- 
ly fay, ſuch perſons meet adultcrouſly, thieviſhly, c. as 
to affirm they meet tumultuouſly, becauſe they are as truly 
applicable; in ſhort, ſuch particulars, as are required to 
prove them ſuch meetings in law, are wholly wanting. 
F. 9. L To the diſturbance of the peace.) If the — 


1 
of the peace be but matter of form with the reſt, as is 
uſually pleaded; leave out this matter of form, and then 
ſee what great matter will be left. 5 | 
Certainly ſuch aſſemblies, as are not to the breach and 
diſturbance of the peace, are far from being unlawful or 
tumultuary: butifthe peace be broken by them, how comes 
it the evidence was fo thort? We cannot believe it was in 
favour of the priſoners. This may ſhew to all the reaſona- 
ble world, how forward ſome are, to brand innocency 
with hateful names, to bring a ſuſpicion, where there was 
none deſerved, | | 
$. 10. {That the ſaid Penn and Mead met by agreement 
before-hand made.) But if perſons that never ſaw each 
other, nor converſed together, neither had correſpondency 
by any other hand, cannot be ſaid to be agreed, to any 
action, before it be done; then the priſoners were far from 
an agreement; for they had never ſeen, converſed, nor 
correſponded, directly nor indirectly, before the officers 
came to diſturb the aſſembly. We well know how far they 
would have ſtretch'd the word agreement or cenſpiracy; but 
God, who brings to nought all the counſels of the wicked, 
prevented their cruel deſigns. Eo 5 
$. 11. [That William Mead did abet the ſaid William 
Penn in preaching.] No man can be ſaid to abet another 
whilſt they are both unknown to each other; eſpecially 
in this caſe, where abetting follows agreeing, and agree- 
ing ſuppoſes fore-knowledge. Nay, the word abet, in law, 
fignifies to command, procure, or counſel a perſon ; which 
William Mead could not be ſaid to do, in reference to 
William Penn, they being ſo great ſtrangers one to another, 
and at fo great a diſtance; for the evidence proves that he 
was with Lieutenant Cook; and Lieutenant Cook ſwears he 
could not make his way to William Penn for the crowd. 
$. 12. [That William Penn's preaching and ſpeaking cauſed 
à great concourſe and tumult of pecple to remain and continue & 
long time in the ſtreet.) But this is ſo improbable to be- 
lieve, that the very nature of a tumult admits of no ſuch. 
thing as preaching ; but implies a diſorderly multitude, 
where all may be ſaid to ſpeak, rather than any to hear. 
F. 1. [In contempt of the King and his laws.) They are ſo 
far from contemning the King and his laws, that they 
e 5 5 | 0 are 
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are obliged and conſtrained, by their own principles, to 
obey every ordinance of man for the Lord's ſake, but not 
againſt the Lord for man's ſake, which is the queſtion in 
hand. Beſides, their continuance there was not in con- 
tempt, but by the permiſſion of the chief officer preſent, 
that came there by the King's authority ; nor is it for the 
honour of the King, that ſuch perſons ſhould be ſaid to 
act in contempt of his laws, as only meet to honour God 
and his laws. „ | 
9. 2. [And to the great diſturbance of the King's peace.) It 
is far from diſturbing or breaking the King's peace, for 
men peaceably to meet to worſhip Gop; for it is then pro- 
perly broken and invaded, when force and violence are 
uſed, to the hurt and prejudice of perſons and eſtates ; or 
when any thing is done that tends to the ſtirring up of 
ſedition, and begetting in people a diflike of the civil go- 
vernment: But that ſuch things are not practiſed by us 
in our aflemblies, either to offer violence to mens perſons 
and eſtates, or to ſtir up people to ſedition, or diſlike to 
the civil government, is obvious to all that viſit our aſ- 
ſemblies. 7 „„ 

$. 3. [Tot he great terror and diſturbance of the King's liege 
people and ſubjects, and to the evil example of all others in thbe 
lite caſe offending, againſt the King's peace, his crown and 
dignity. | | | 
. Here dest black criminations as true as they are wretch- 
edly falſe, we ſhould give as juſt an occaſion to loſe our 
liberties, as our cruel adverſaries are ready to take any to 
deprive us unjuſtly of them. O! how notorious is it to 
all ſober people, that our manner of life is far from terri- 
fying any; and how abſurd to think that naked men (in 
the generality of their converſation, known to be harm- 
leſs and quiet) ſhould prove a terror or diſturbance to the 
people; certainly, if any ſuch thing ſhculd be in the time 
of our meetings, it is brought with the cruelty and bar- 
barous actions of your own ſoldiers; they never learned 
by our example to beat, hale before Magiſtrates, fine, 
and impriſon for matters relating to God's worſhip ; nci— 
ther can they ſay, we are their precedents ; ſor all thoſe 
adulterous, prodigal, laſcivious, drunken, ſwearing, and 
prophane acts they daily commit, and eſteem rather 2 
I. cuſien 


«* 


caſion of brag and boaſt, than ſorrow and repentance : No, 
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they need not go ſo far, they have too many (God Al- 


mighty knows) of their own ſuperiors for their example. 


F. 4. But we can never pats over with ſilence, nor e- 
nough obſerve the deteſtable juggle of ſuch indictments, 
which we require all Exgliſ and conſcientious men to 


mind, as they value themſelves in the like occaſions, how 
little a grain of fact was proved, yet how ſpacious an In- 
dictment was made? Had it related to the evidence, the 


bulk had been excuſeable ; but when it only ſwelled with 
malicious ſcaring phraſes, to ſuggeſt to the people, that 


they were the meereſt villains, the moſt dangerous per- 


ſons, aud deſigning mutually the ſubverſion of the laws, 
and breach of the peace, to the terrifying of the people, 
Sc. | = = 3 | | 
Who can chooſe but tell them of their romance-indict- 
ment, that is ſo forged, as it truly merits another againit 
itſelf. This they childiſhly call form but had an Italian, 
or other ſtranger, been 1n Court, he would have Judged it 
matter of fact, as thinking it unworthy of a King's Court, 


to accuſe men in terms not legally, truly, or probably 
due to the fact they really had committed; as well as that 
no Court would practiſe it, but that which loved to de- 


prive men of their liberties and lives, rather than to ſave 
them, No/ens wolens. 8 


F. 5. Had their cruelty and juggle ended here itſelf, 


they would have ſpared us the pains of any further obſer- 
vation. But that which we have to add on tho priſoners 
behalf, renders their actions ſo abominable, in the ſight of 


Juſtice, that all honeit and ingenuous hearts mult needs 
abhor their baſe ſnares. | : 5 | 

They tell the Jury, that being but Judges of fact only, 
they were to bring the priſoners in guilty (that is, of the 
fact) at their peril; and it was the part of the bench to 
judge what was law: So that if the Jury had brought 
them in Guilty, without any further additional explana- 
tion {though intentionally they meant only of the fack 
proved by evidence), vet the Lench would have extended 
it to every part of the indickment, and by this impious de- 
luſion, have purjurcd a well meaning Jury, and have had 
their barburous ends u on the inzocent prifoncrs, But 


the 
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the Jury better underſtanding themſelves brought in WI. 
liam Penn guilty of the fact proved, namely, That he 
was ſpeating to ſome people met in Grace c urch-ftreet, 
but not to an unlawful aſſembly, fo circumſtantiated (the 
mention ot which ſtabbed their deſign of moulding the 


the general anſwer of guiliy, to their own ends, to the 


heart) nor indeed could they do otherwiſe ; for as well 
the Jury as priſoners, were denied to have any law pro- 
duced, by which they might meaſure the truth of the in- 
dictment, and guilt of the fact. But becauſe the Record- 
er would or could not (perhaps it is fo long ſince he read 
law, that he may have forgot it) we ſhall perform his part, 


in ſhewing what is the common law of the land, which in 


general, he ſaid, they were indicted ſor the breach of, and 
which indeed, if rightly underſtood, is the undoubted 
birth-right of every Eugliſb- man; yea, the inheritance of 
inheritances, Major Hereditas venit, unicuig; roſtrum a Jure 
et Legibus, quem a Parentibus. Coke, Init. 2. 56. 


F. 6. All the various kinds or models of Government, 
that are in the world, ſtand either upon Vill and Power, 
or. Cenditien and Contra; the firſt rule by men, the ſecond 


by laws: It is our happineſs to be born under ſuch a con- 
ſtitution, as is meſt abhorrent in itſelf of all arbitra- 
ry Government, and which is, and ever has been, moſt 


choice and careful of her laws, by which all right is pre- 


ſerved, = | 5 | 
§. 7. All laws are either fundamental, and ſo jimmuta- 
ble, or ſuperficial, and ſo alterable, By the firſt we under- 
ſtand ſuch laws, as injoin men to be juſt, honeſt, virtu- 
ous; to do no wronp, to kill, rob, deceive, prejudice 
none; hut to do as one would be done unto; to cherith 
good, and to terrify wicked men; in ſhort, uviverſal rea- 
ſon, which are not ſubjc& to any revolution, becauſe no 
emergency, time, or occaſion, can ever juſtiiy a ſi.ſeuſton 
of their exceution, much leſs their utter abrogation. 
§. 8. By ſuperficial laws we underſtand ſuch a&s, laws 
or ſtatutes, as are ſuited to preſent occurrences; and 
which may as well be abrogated, for the good of the 
kingdom, as they were firſt made for it. For inſtance, 
chote ſtatutes, that relate to victuals, cloaths, and places 
of trade, Sc. which have ever ſtood whilſt the reaſon of 
5 e ET „„ $06 


tion of her fundamental laws, than the EVglichb nations; 
fundamentals, which we have before defined and defend— 


and thoſe excellent good laws, by which it is upheld, has 


their attempts, by bringing their deſigns to nought, and 


„with all his power, without reſpe& of perſons, and to | | 


B 
them was in force, but when that benefit, which once re- | 
dounded, fell by croſs occurrences, they ended according | 
to that old maxim, Ce/ante ratione Legis, caſat Lex; but 
this cannot be ſaid of tundamental laws, till houſes ſtand 
without their foundations, and Enghih man-kind wholly 
ceaſe to be, Which brings cloſe upon the point. | 

$. 9. There is not any country, that has more conſtant- 
ly expreſt her care and deep ſolicitude, for the preſerva— 


and though the evil of ſome particular times and perſons 
have endeavoured an utter zbolition of thoſe excellent 


ed from any juſt ręaſon of revolution; yet God Almighty, 
who 1s always concerned to avenge the cauſe of Juitice, 


by his providence befooled their contrivances, and baftied 


their perſons frequentls-to condign puniſhment and dif- 1 
grace; their age no antiquary living can aſſure, us unleſs 
they ſay, as old as reafon itſelf; but our own authors are 


not lacking to informs us, that the liberties, properties, 4 


and privileges of the Exgliſb nation are very antient. 
SF. 10. For Fern, in his Mirror of Juſtice (writ in Edward 


the firſt's time), Fol. 1. tell us, That after God had a- 


* bated the Nobility of the Britains, he did deliver the 

* realm to men more humble and ſimple, of the countries ; 

adjoining, to wit, the Saxons, which came from the parts | 
of Almaiga to conquer this land, of which men, there 

were forty ſovereigns, which did rule as companions; and 

« thoſe princes did call this realm England, which before 

was named the Greater Britain: theſe after great wars, 


_«« tribulations, and pains, by long time ſuffered, did chooſe 


a King to reign over them, to govern the people of 
God, and to maintain and defend their perſons, and 
*« their goods in quiet, by the rules of right; and at the 
„beginning they did cauſe him to ſware to maintain the | | 
„ holy Chriſtian Faith, and to guide his people by right, 1 


„ obſerve the laws: And after, when the kingdom was 
turned into an heritage; King Alfred, that governed 

« this kingdom about an hundred and ſeventy one years 

fe ws i | „ before 
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4 robbery, or burglary.” 


fat 3 

*© before the conqueſt, did cauſe the great men of the 
* kingdom to aſſemble at London, and there did ordain 
for a perpetual uſage, that twice in the year, or oftner, 
if need ſhould be, in time of peace, they ſhould aſſem- 
« ble at London in Parliament; for the government of 


* 


God's people, that men might live in quiet, and receive 


right by certain uſages, and holy judgments.” 
„In which Parliament (faith our Author) the rights. 


and prerogatives of the Kings and of the ſubjeas are 
* diſtinguiſhed and ſet apart ;” and particularly by him. 


expreſſed, too tedious here to inſert, among which or- 
dinances we fiad, © That no man ſhould be impriſoned, 
but for a capital offence. . And if a man thould detain 
„ another in priſon, by colour of right (where there was 
* none) till the party impriſoned died; he that kept 
« him in priſon ſhould be held guilty of murder,” as you 


may read, page 33, and 36. He is declared guilty of 


homicide, by whom a man ſhall die in priſon, whether 


it be the Judges, that ſhall too long delay to do a man 


„right, or by cruelty of Goalers, or ſuffering him to die 
« by famine; or when a man is adjudged to do penance, 
„ and ſhall be ſurcharged by his Goaler with irons, or 
„other pain, whereof he is deprived of his life. And. 


page 149. That by the antient law of England, it 
« was felony to detain a man in priſon, after tufficient 


„ bail offered; where the party was pleviſable; every 
„ perſon was pleviſable, but he that was appealed of 


< treaſon, murder, robbery or burglary, pag 35. None 


„ ought to be put in common priſons, but only ſuch as 
« were ATTAINTED, or principally APPEALED or IN- 
« pf TED of ſome capital offence, or aTTAIiNTED of falſe 


or wrongful impriſonment; ſo tender have the antient 


« laws and conſtitutions of this realm been of the liberty 
« of their ſubiects perſons, that no man ought to be im- 
«© priſoned, but for a capital offence,. as, !rea/on, murder, 

F. 11. Nor is Lambard ſhort in his excellent tranſla- 
tion of the Saxon Jaws, from King 4za's time, 712. to Hen. 
2. 1100. In diſcribing to us the great obligation, and 


ſtrong condition, the people were wont to put upon their 
Kings, to obſerve the antient fundamental laws, and tree 


cuſtoms 


* 


92 


1 
cuſtoms of this land, which were handed down from one 
age to another. And in the 17th chap. of Zawward the 
Confeſſor's laws, the mention there made of a King's duty 
1s very remarkable, that if he break his oath, or perform 
not his obligations (Nec acmen Regis in co conftabit ) The 
ſame Lambard further tells us, that however any may af- 
firm William of Nermandy to be a conqueror; he was re- 
ceived by the people as Z#dzvard's ſuccetior, and by folemn 
oath taken, to maintain unto them the ſame laws that his 
kinſman Edward the Confeſſor did; this doctrine remuin- 
ed in the general, unqueſtioned, to the reign of King John, 
who imperioufly thought that Bm Regis, and not /alus 


Papuli, was ſuprema Lex, or the King's will was the ſupreme 


law, and not the people's preſervation; till the incenſed 
Barons of that time, betook themſelves to a vigorous de- 
fence of their antient rights and liberties, and learned him 
to kecp thoſe laws by a due reſtraint and timely com- 


pulſion, which his former invaſion. of them evidenced 


to the world he would never have done willingly. 


L. 12. The propoſals and articles of agreement, with 
the pledges given tothe Barons, on the behalf of the peo- 


ple by the King, were confirmed in Z7ezry the third's time, 


his fon and ſucceſſor ; when the abuſcd, ſlighted, and diſ- 
regarded law by his tather, was though fit to be re- 


duced to record, that the people of Ezeluid might not 
forever after be to ſeek for a written recorded lau, to their 
iclence and ſec uarity; fer, Liera leritus TH 1701 5 Ef? VAN 
aut incegriitimy; and fo we emer upon thai grand Charter of 
lileriy aid privilege, in the cauſe, reaſon; and end of: it. 

F. 13. We fall firit rehearſe it, ſo fer. as we are con- 
cerned (with the form alitics of Graztand Cure) and fall 
then ſay” ſomething as to the caute, icalon and end 
of it. | | | 


© > Io. A Rehear- 
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A Rehearſal of the Material Parts of the Great: 
Charter of England. 


H ENRY, by the Grace of God, King of England, &c. 
To all Arch-biſhops, or Earls, Barons, Sheriffs, 
Provoſts, Officers, and to all Bailifts, and our faithful ſub- 
jets, who thall ſee: this preſent Charter, greeting. Know 
ye, that we, unto the honour of Almighty God, and for the 
ſalvation of the fouls of our progenitors, and our ſuc- 
ceſſors, Kings of Englan”,, to the advancement of holy 
Church, and amendment of our realm, of our mere and 
free-will have given and granted to all Archbiſhops, &c.- 
and to all free-men of this our realm, theſe liberties un- 
der-written, to be holden and kept in this our realm of. 
£1gland for evermore. „ | 
_ We have granted and given to all free-men of our realm, 
for as and our heirs for evermore, . theſe liberties under- 
written, to have and to hold, to them, and to their heirs, 
of.us and our heirs fore-mamed. 5 
A irce-man ſhall not be amerced for a ſmall faut, but 
aitcr the quantity of the fault; and for a great fault, 
altar the manner thereof, ſaviag to him his contenements 
or free-hold. And a merchant likewiſe ſhall be amerced 
mving to him his merchandize; and none of the ſaid a- 
mere:ments ſhall be afleſſed, but by the oath of good and 
ont men of the vicinzge. | . 
No free-men ſhall be taken, or impriſoned, nor be diſ- 
ſcized of his free-hold, or liberties, or free cuſtoms, or be 
0411wed, or exiled, or any other ways deſtroyed; nor we 
lh not puſs upon him, nor condemn him, but by law- 
I judgment of his peers. or by the law of the land; we 
ſhal eil to no man, we {hill deny nor defer to no man 
either juſtice or right. 5 5 1 5 | 
Aud all theſe Caſtor and Taberties aforeſaid, which we 
have granted to be holden within this our realm, as much' 
de 2pertianeth to us and our heirs we ſhall obierve; and 
alben of this our realm, as well ſpiritunl as temporal, 
(au much ws in them is) Mall obfcive. the ſame againſt all 
perſons in likewile. Ard for this our gitt and grant " 
theie Liberties, aud ſor others contained in our Charter of 
; Liberties 


E 


Liberties of our Foreſt, the Archbiſhops, Biſhops, Abbotas 


Priors, Earls, Barons, Knights, Freeholders, and others our 
ſubjects, have given unto us the fifteenth part of all their 


moveables; and we have granted unto them, on the other 
part, that neither we, nor our: heirs,. ſhall procure, or do 
any thing whereby the Liberties in this Charter contained 
ſhall be infringed. or broken; and if any thing be pro- 


cured by any perſon contrary to- the. premiſes, 1t ſhall be 
held of no force or effect. 'Thele being witneſles, Boniface, 


Archbiſhop of Canterbury, &c. We ratitying and approving 


thoſe gifts and grants aforeſaid, confirm and make ſtrong 


all the ſame, for us and our. heirs perpetually, and by the- 


tenor of theſe preſents. do renew the fame willingly ; and 
granting for us and our heirs, that.this Charter, in all and 


ingular its articles, for evermore hall be ſtedfaſtly, firmly, 


and inviolably obſerved : And if any article in the ſame 


Charter contained, yet hitherto peradventure hath not 


been obſerved, nor kept, we will, and by our authority 
royal, command from henceforth firmly they be obſerved. 
Witneſs, &c. | | e 


The Sentence of the Curſe given by the Biſhops; 
2 * 
with the King's Conſent, againſt the Breakers 


of the Great Charter. 


N the year of our Lord 1252, the 3d day of May, in 

the great hall of the King at l/efminſter, in the pre- 
ſence, and by the conſent of the Lord Henry, by the Grace 
of God, King of Erzlard, and the Lord Richard, Earl of 
Cornwe.ll, his brother; Roper higet, Earl of Norfolk, Mar- 
mal of Euglaad; Humphrey, Earl of Hereford ; Henry, Earl 


or Oxfird x John, Earl Larren; and other eſtates of the 


realm ot England Wie, Boniface, by the mercy of God, 


Archhiihop of Contcrtury, Frimate of England, #- of Law : 
don, H. of Fly, S. of Horcefter, E. of Lincoln, I. of Nor- 


wich, P. of Hereford, Il, of Sulifbary, MW. of Durhan, R. 
of Fxcer, M. of Carlijle, V. of Bath, ZE. of Rocheſter, T. 


of St. Davids, Bilhops, appareiled in pontificals, with 
tapers burning, againlt the Breakers of the Church's Li- 
| . | | berties, 


1 

herties, and of the Liberties and other Cuſtoms of this 
Realm of England; and namely, thoſe that are contained 
in the Charter of the common Liberties of England, and 
Charter of the Foreſt, have denounced ſentence of excom- 
munication in this form, by the authority ot Almighty 
God, the Father, the Son, and the Holy Ghoſt, &c. ot the 
bleſſed Apoſtles Peter and Paul, and of all Apoſtles, and of 
all Martyrs, of bleſſed Edward, King of England, ind of 
all the Saints of Heaven, We excommunicate and accurſe, 
and from the benefits of our holy Mother the Church, we 
fequeſter all thoſe that hereafter willingly and maliciouſly 
deprive or ſpoil the Church of her Rights; and all thoſe 
that by any craft, or willingneſs, do violate, break, dimi- 
Aiſh, or change the Church's Liberties, and free cuſtoms 
contained in the Charters of the common Liberties, and of 
the Foreſt, granted by our Lord the King to Archbithops, 
Biſhops, and other Prelates of Englund, and likewiſe to the 
Earle, Barons, Knights, and other irecholders of the realm; 
and all that ſecretly and openly, by deed, word or counſel, 
do make ſtatutes, or obſerve them being made, and that 
bring in cuſtoms to keep them, when they be brought in, 
againſt the ſaid liberties, or any of them, and all thoſe 
that thall preſume to judge againſt them; and all and 
every ſuch perſon, betore-mentioned, that wittingly ſhall 
commit any thing of the premiſes, let them well know 
that they incur the aſoreſaid ſentence, .f. 


A Confirmation of the Charters and Liberties of 
England, and of the Foreit, made the twenty- 
fifth Year of Edward the Firſt. 


DWARD, by the Grace of God, King of England, 
Lord of Ireland, Duke of Gryzar, Io all thoſe that 
theſe preſent letters ſhall hear or fec, greeting: Know ve, 
That we, to the honour of God, and to the profit of cur 
realm, have granted for us, and our heirs, that the Charter 
of Liberties, and the Charter cf the Foreft, which were 
made by common aflent of all the realm, in the time of 
King Henry our father, {hall be kept in every point, with- 

| | wo | OUT 
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out breach: And we will, that the ſame Charters ſhall ba 


fent, under our ſeal, as well to our Juſtices of the Foreſt, 
as to others, and to all Sberiffs of Shires, and to all our 
other Officers, and to all our cities throughout the realm, 
together with our writs, in the which it ſhall be contained, 
that they cauſe the aforeſaid Charters to be publiſhed, and 
to declare to the people, that we have confirmed them in 
all points: And that our Juſtices, Sheriffs, Mayors, and 


other Miniſters, which, under us, have the laws of our 


land to guide, ſhall allow the ſame Charters pleaded before 


them in judgment, in all their points; that is, to wit, the 


Great Charter, as the common law, and the Charter of 
our Foreſt, for the wealth of our realm. | | 


And we will, that if any judgment be given from hence- 
forth contrary to the points ot the Charter aforeſaid, by 
the Juſtices, or by any other of our Miniſters that hold 
plea before them, againſt the points of the Charters, it 

mall be undone, and holden for nought. | | 
And we will, that the ſame Charters ſhall be ſent, under 

our ſeal, to cathedral churches throughout our realm, 


there to remain, and ſhall be read before the people two 
times by the year. | 


And that all Archbiſhops and Biſhops ſhall pronounce 


the ſentence of excommunication againſt all thofe that b 
word, deed or counſel, do contrary to the aforeſaid Char- 
ters, or that in any point do break or undo them: And 
that the ſaid curſes be twice a year denounced and publiſh- 


ed by the Prelates aforeſaid ; and if the fame Prelates, or 


any of them, be remiſs in the denunciation of the ſaid ſen- 
tences, the Archbiſhops of Canterbury and York, for the 
time being, ſhall compel and diſtrain them to the execu- 


tion of their duties in form aforeſaid, 


The Sentence of the Clergy againſt the Breakers 


of the Articles above-mentioned. 


N the name of the Father, the Son, and the Holy Ghoſt, 


Amen: Whereas our Sovereign Lord the King, to the 


honour of God, aud of holy Church, and for the * 


_ aforeſaid Archbiſhop, by our authority in this writin 


E 
profit of the realm, hath granted for him, aud his heirs 
for ever, theſe articles above- written. Robert, Archbiſhop 


of Canterbury, Primate of all England, admoniſhed all his 


province once, twice and thrice, becauſe that ſhortneſs 
will not ſuffer ſo much delay, as to give knowledge to all 
the people of England of theſe preſents in writing: We 
therefore enjoin all perſons, of what eſtate ſoever they be, 


that they, and every of them, as much as in them 1s, ſhall 


uphold and maintain theſe articles, granted by our Sove- 
reign Lord the King, in all points: And all thoſe that in 
any point do reſiſt, or break, or in any manner hereafter 
procure, counſel, or in anywiſe aflent to reſiſt or break 
thoſe ordinances, or go about it, by word or deed, openly 
or privily, by any manner of pretence or colour; we, the 
dC 
prefſ. d, do excommunicate and accurſe, and from the 
body of our Lord Jeſus Chriſt, and from all the company 
of Heaven, and from all the Sacraments of holy Church, 


do ſequeſter and exclude. | 


| We may here ſee, that in the obſcureſt times of ſottiſh 
Popery, they were not left without a ſenſe of Juſtice, and 


the neceſſity of Liberty and Property, to be inviolably en- 


Joy'd; which brings us to the cauſe of it: 

iſt, The cauſe of this famous Charter was, as we have 
already ſaid, the incroachments that were made by ſeveral 
Miniſters of precedent Kings, that almoſt became cuſto- 


mary, and which had near extinguithed the free cuſtoms 


due to Ergliſbhmen: How great care it coſt our anceſtors, 
it unbecomes us to ignore, or by our filence to neglect; 
it was that yoke and muzzle, which failed not to difable 
many raging bears from entring the. pleaſant vineyard of 
Engliſh trecdoms, that otherwiſe would not have left a 
fruittul vine in being. Anon we may give the reader an 
account of ſome, with their wages, as well as works. 

zd, The reaſon of it is ſo great, that it ſeems to be its 
own. It is the very image and expreſſion of Juſtice, Li- 


berty, and Property; points of ſuch eminent importance, 
us without which no Government can be ſaid to be reaſon- 
able, but arbitrary and tyrannical, It allows every man 


that liberty God and nature have given him, and the ſecure 
| e pPoſloeſſion. 


E 
poſſeſſion of his property, from the inroad or invaſion of 
His neighbour, or any elſe of that cor:ſtitution, It juſtifies 
no man in a fault, only it provides equal and juſt ways te 
to have the offender tried; conſidering the malice of ma- 
ny proſecutors, and the great value of liberty and life. | 

39, The end of it was the moſt noble of any earthly 
projection, to wit, The re-fixing of thoſe ſhaken laws, held 
for many hundred years, by conſtant claim, that they liv- 
ing might be re-inftated in their primitive liberty, and 
_— poſterity ſecured in the poſſeſſion of ſo great a happi- 
nels. 

Amongſt thoſe many rich advantages, that accrue to 
the free people of England, from this great charter; and 
thoſe many confirmatory ſtatutes of the ſame, we ſhall pre- 
ſent the reader with the fight of ſome few, that may moſt 
properly fall under the conſideration and inquiry of theſe 
preſent times, as found in our common law books. 

1. [Yat every Engliſhman is born free.] 

2. [That no ſuch freeman ſhall be taken, attached, afſe fed, 
or impriſoned, by any petition or ſuggeſtion to the King, or his 
council, unleſs by the indictment and preſentment of good and law- 
ful men, where ſuch right as needs be done] 5 Ed.3.c.g. 25 Ed. 
3. Chap. 4. 17 R. 2. chap. 6. Rot. Parl. 42. Edw. 3. Coke, 
2 —_ 43. 

[That uo ſuch freeman ſhall be di ſeized of his freebold, or 
Wy an er free cuſtoms, &c.] hereby is intended, ſaith Co#e, 
That lands, tenements, goods, and chattels, mall not be 
ſeized into the king's hand contrary to this great charter, 
Ke. 43 All. page 12. 43 Edw. 3. Coke, 2 Inſt. 32. Neither 
ſhall any ſuch freeman be put from his livelihood without 
anſwer, Coke, 2 Inſt. 47. 

4. [That no freeman fhall be outlawed} unleſs he ſhroud 
nd hide hunſelf voluntarily from the juſtice of the law, 
2 pt, Phil. & Mar. Dier, 114, 145. 

[No fi eeman fpall te exiled. | Cee faith there are but 
1 grounds, upon which any man way be exiled : one by 
act of parliament (ſuppoſing it not contrary to the great 
charter): — the other, in caſe of ab; Re tor felony by 
the common law, &c. Ceke, 2 Inſt. 4 

6. [N freeman ſhall be deſiroyed, that iS, he hall not be 
fere-juitged of life, limb, dijneriied, or put to toiture, or death] 

| every 
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every oppreſſion againſt law, by colour of any uſurped au- 

thority, is a kind of deſtruction, and it is the worſt oppreſ- 

ſion that is done by colour of juſtice. Ce, Inſt. 2. 48. 

| 7. [That no freeman ſhall be thus taken, or impriſoned, diſ- 
ſeixed, outlawed, exiled, or be deftrayed of his liberties, freeholds, 
and free cuſtoms, but by the lawful judgment of his peers] (vul- 

_ garly called Jury). So that the judgment ot any fact or per- 
ſon, is by this fundamental law referred to the breaſts, and | 
conſciences of the Jury; it is rendered in Latin per legale | 
judicium, that is, lawful judgment; from whence it is to be 
obſerved, that the judgment muſt have law in it, and be 
according to law, which cannot be where they are not | 
judges, how far the fact is legal, or the contrary; judi- | 
cium quaſi juris dictum [The voice of law and right]. And 
therefore is their verdi&t not to be rejected, becauſe it 
is ſuppoſed to be the truth, according to their con- 
ſciences : for verdict, from were dium weritatis, [or, a true 

 Jaying or judgment]. © Hen. 3. 26. Cote, Inſt. 1. 32. Inſt. a. 

oy "ag ſays, that by the word /egale, three things are 
implied, CCC ä 

iſt, That this was by law, before the ſtatute, and there- 
fore this ſtatute is but declaratory of the antient law. 
2d, That their verdict muſt be legally given; wherein is 
to be obſerved. iſt, The Jury ought to hear no evidence, 
but in the hearing and preſence of the priſoner. zd, That 
they cannot ſend to aſk any queſtion in law of the judges, 
but in the preſence of the priſoner ; for, de facto jus oritur. 
| 3d, The evidence produced by the king's council, being 
given, the judges cannot collect the evidence, nor urge it 
by way of charge to the Jury, nor yet confer with the Jury 
about the evidence, but in the preſence of the priſoner, | 
Coke, Iuſt. 2. 49. . . | | 

8. [Or by the law of the land.] It is a ſynonymous ex- 
preſſion, importing no more, than by the trial of Peers, or a 
Jury; for it is ſometimes rendered not (cr) disjunCtively, 
but (azd) connettively ; however, it can never ſignify any 
thing contrary to the old way of trying by Peers; for 
then it would be connected to a contradiction. 1 

Beſides, Cote well obſerves, that in the 4th chap. of the 

_ 25th Edw. per legem terre, imports no more than a tri- 

al by due procels, and writ original at common law, which 
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cannot be without a Jury; therefore, per juditium * 
Oper legem terre, ſignity the ſame privilege unto the peo- 


ple. Coke, Inf. 2. p. 50. 
Thus have we preſeirted you with ſome of thoſe max- 
ams of law, dearer to our anceſtors, than life, becauſe 

they are the defence of the lives and libertics of the 


people of England; it is from this 2gth chap. of the great 
charter; great, net for its bulk, but the privileges in it; 


as from a ſpacious root, that ſo many fruitful branches 


of the law of England ſpring, if Coke may be credited. But 
how ſacred ſoever they have been eſteemed, and ſtill are by 
noble and juſt minds, yet ſo degenerate are fome, in their 


proceedings, that conſcious to themſelves of their baſeneſs, 


they will not dare to ſtand the touch of this great charter, 


and thoſe juſt laws grounded upon it, of which number we 


may truly rank the mayor, and recorder of London, with 


the reſt-of their wiſe companions, in their late ſeſſions, at 
the Old Bailey, upon the occafion of the priſoners. 


Firſt, The priſoners were taken, and impriſoned with- 
out preſentment of good and lawful men of the vicinage, 
or the neighbourhood, but after a military and tumultu- 


ous manner, contrary to the grand charter. | 


2d, They refuſed to produce the law upon which they 


proceeded; leaving thereby the priſoners, Jury, and the 
whole aſſembly in the dax. 5 85 . 
34d, They refuſed the priſoners to plead, and directly 
withftood that great privilege, mentioned in the firſt ch. 
25 Edw. 1. Where all juſtices, mayors, ſherifts, and other 


miniſters, that have the laws of the land to guide them, 
are required to allow the ſaid charter to be pleaded in all 


its points, and in all caſes that ſhall come before them in 
judgment. For no ſooner did William Penn, or his fellow- 
priſoner, urge upon them the great charter, and other 
good laws, but the recorder cried, take him away, take him 


away, put him into the Bail-dock or hole; from which 
refuſal the recorder can never deliver himſelf, unleſs it be 


by avowing, the laws are not his guide, and therefore does 
not ſuffer them to be pleaded before him in judgment. 


th, They gave the Jury their charge in the priſoners 


abſence, endeavouring highly to incenſe the Jury againſt 
Them. e | 
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5th, The verdict being given, which is in law Seam wu 


ritatis (the voice of truth herſelf), being not ſuitable to 
their humour, they did five times reject it, with many a- 
buſive, imperious, and menacing expreſſions to the Jury, 


ſuch as no precedent can afford us; as if they were not 
the only conſtituted Judges by the. fundamental laws of 
the land, but meer cyphers only to ſigiuty ſomething be- 
hind their figures, z 


Sth, Though the priſoners were cleared by the Jury, yet 
were they detained for the non-payment of their fines, laid 


upon them, for not pulling off their hats, in which the 
law is notoriouſly broken. i : | ; 
(1) In that no man ſhall be amerced, but according to 


the offence; and they have fined each forty marks. 


(24) They were not amerced by any Jury, but at the will 


of an incenſed bench. 


Beſides there is no law againſt the hat, and where there 
is no law, there can be no tranſgreſſion; and conſequently 


no legal amercement or fine, 9 Hen. 3. chap. 14. But how 


the priſoners were trapanned into it, is molt ridiculous on 
the ſide of the contrivers, that finding their hats off, would 


| have them put on again by their officers, to fool their 
priſoners, with a trial of putting them off again, which 


childiſh conceit not being gratified, they fined them forty 
marks a-piece. 5 VV 

7th, Inſtead of accepting their verdict, as good in law, and 
for the true deciſion of the matter, according to the great 
charter (that conſtitutes them proper Judges, and which 
bears them out, with many other good laws, in what they 
agreed to, as a verdict) the Court did moſt illegally, and 


_ tyrannically fine and impriſon them, as in the trial was 


expreſied. And that notwithſtanding the late juſt reſent- 


ment of the Houſe of Commons, in Judge Kceliag's caſe, 
where they refolved, that the precedent and practice of 


fining, aud impriſoning of Juries, for their verdicts, were 


illegal. Aud here we muſt needs obſerve two things, 


(1K) That the fundamental laws of Fxgl/and cannot be 


more fliphted, and contradicted in any thing (next Eg liſi- 


men's being quite deſtroyed, ) than in not ſuffering them 


to kave that equal medium or juſt way of trial, that the 
_ fame law has provided, which is by a Jury. 


(2d) That 


Ws 
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(2d) That the late proceeding of the Court, at the 


Old Bailey, is an evident demonſtration, that Juries arc 
now but mere formality, and that the partial charge of 


the bench muſt be the verdict of the jury; for if ever a 


rape were attempted on the conſcience of any Jury, it. 
was there. And indeed the ignorance of Jurors of 
their authority by law, is the only reaſon of their unhap- 
py cringing to the Court, and being ſcared into an anti— 
conſcience verdict, by their lawleſs threats. 

But we have lived to an age, ſo deboiſt from all hn- 
manity and reaſon, as well as faith and religion, that ſome 
ſtick not to turn butchers to their own privileges, and con- 
ſpirators againſt their own liberties. For however Mag- 
na Charta had once the reputation of a ſacred unalter - 


ble law, and few were hardened enough, to incur and 


bear the long curſe, that attends the violaters of it, yet 
it is frequently objected now, that the benefits there de- 


ſigned are but temporary, and therefore liable to altera- 


tion, as other ſtatutes are. What game ſuch perſons play 


at, may be lively read, in the attempts of Doynifius, Ph. 
laris, Sc. which would have will and power be the peo— 
ples law. . c | „„ 

But that the privileges due to Exgliſimen, by the great 


charter of England, have their foundation in reaſon and 


law; and that thoſe new Caſſandrian ways, to introduce 
will and power, deſerve to be deteſted by all perſons pro- 
feſſing ſenſe and honeſty, and the leaſt allegiance to our 


_ Engliſh government; we ſhall make appear from a ſober 


conſideration of the nature of thoſe privileges contained 
in that charter. „5 1 

(1) The ground of alteration of any law in government 
(where the;e is no invaſion) ſhould ariſe from the univer- 


ſal diſcommodity of its continuance, but there can be no 


diſprofit in the continuance of liberty and property, 


therefore there can be no juſt ground of alteration. 


(2) No one Engliſhman is born a flave to another, 


neither has the one a right to inherit the ſweat and bene- 
fit of the others labour (without conſent) therefore the 
liberty and property of an Exgliſhnau, cannot reaſonably 


be at the will and beck of another, let his quality and 
rank be ever ſo great. — l . 
„„ E 2 -- =Þ3) There 
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(3) There can be nothing more unreaſonable than that 
Which is partial, but to take away the LIBERTY and pRO- 
PERTY Of any (which are natural rights) without break- 
ing the law of nature (and not of will and power) is mani- 
feſtly partial, and therefore unreaſonable. 
(4) If it be juſt and reaſonable for men to do as they 
would be done by, then no ſort of men ſhould invade the 
| Hberties and properties of other men, becauſe they would 
not be ſerved ſo themſelves. 55 
(5) Where liberty and property are deſtroyed, there 
Db.” always be a ſtate of force and war, which however 


leaſing it may be unto the invaders, it will be eſteemed 
intolerable by the invaded, who will no longer remain 
ſubject in all human probability, than while they want 


as much power to free themſelves, as their adverſaries had 
to enflave them: The troubles, hazards, ill-conſequences, 
and illegality of ſuch attempts, as they have been de- 


clined by the moſt prudent in all ages, ſo have they 


proved moſt uneafy to the moſt ſavage of all nations, 
who firſt or laſt have by a mighty torrent freed them- 
ſelves, to the due puniſhment and great infamy of their 
oppreſſors: Such being the advantage, ſuch the diſad- 
vantage, which neceſſarily do attend the fixation, and re- 
moral cf. 7b T.y Sed proper np. „„ 
We jhall proceed to wake it app ar, that Magna Char- 
ta (as recited by us) imports nothing leſs than their 
_ preſervation. EE 5 = 8 3 
«« No freeman ſhall be taken, or impriſoned, or be diſ- 
ſeized of his free-hold, or liberties, or free cuſtoms, or be 
out-lawed, or exiled, or any other ways deſtroyed ; nor 
will we upon him paſs, nor condemn him, but by the 
| lawful judgment of his peers, Fc. | 
A free-man ſhall be amerced for a ſmall fault, but af- 


ter the manner of the fault; and for a great fault, after 


the greatneſs thereof; and none of the ſaid amercement 
ſhall be aſſeſſed, but by the oath of good and lawful men 
of the vicinage.” 2 5 
Firſt, It atterts Engliſpmen to be free; that's liberty. 
Secondly, That they have free-holds, that's 9 
Thirdly, That amercement, or penalties, ſhould be 
proportioned to the faults committed, which is equity. 


__ Fourthly, 
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PFourthly, That they ſhall loſe neither, but when they 


are adjudged to have forfeited them, in the judgment of 
their honeſt neighbours, according to the law of the land; 


which is lawful judgment. 


It is eaſy to diſcern to what paſs the enemies of the 


great charter would bring the people of England. 


Firſt, They are now tree-men ; but they would have 
them ſlaves. | 
Secondly, They have now right unto their wives, chil- 
dren, and eſtates, as their undoubted property; but ſuch 
would rob and ſpoil them of all. : ; 
| Thirdly, Now no man is to be amerced, or puniſhed, 
but ſuitable to the fault ; whilſt they would make it ſuite 


able to their recengful minds, and unlimitted wills. _ 


Fourthly, Whereas the power of judgment lies in the 
breaſts and conſciences of twelve honeſt neighbours; they 
would have it at the Giſcrction of mercenary Judges: Jo 


which, we cannot chuſe but add, that ſuch diſcourſes 


maniteſtly ſtrike at this preſent conſtitution of govern- 


ment: for it being founded upon the great charter 


(which is the antient common-law of the land) as upon 
its beſt foundation; none can deſign the cancelling of 
the charter, but they muſt neceffarily intend the extirpa- 
tion of the Eugliſb government; for where the cauſe is 
taken away the effect muſt conſequently ceaſe. And as 
the reſtoration of our antient Erglih laws, by the great 


charter, was the ſovereign balſam which cured our for- 
mer breaches, ſo doubtleſs will the continuation of it 


prove an excellent prevention to any future diſturbances. 


But ſome are ready to object, that the great charter 
conſiſting as well of religious as civil rights, the former 


having received an alteration, there is the ſame reaſon, 


why the latter may have the like. 


To which we anſwer, that the reaſon of alteration can- 


not be the ſame, therefore the conſequence is, falſe. The 


one being matter of opinion, about faith and religious 
worthip, which is as various as the unconſtant apprehen- 
ſions cf men; but theother is matter of ſo immutabte right, 


and juſtice, that all generations (however differing in 
their religious opinion) have conſented, and agreed to 
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[Ee ] 5 
the certainty, equity, and indiſpenſible neceſſity of pre- 
ſerving theſe fundamental laws; ſo that Magna Charta 
hath not riſen and fallen with the differing religious opi- 


nions that have been in this land, but have ever remained, 


as the ſtable right of every individual Englihman, purely 
as an Engliſpman. Otherwiſe, if the civil privileges of the 


people, had fallen with the pretended religious privileges 
of the popiſh tyranny, at the firſt reformation (as muſt 


needs be ſuggeſted by this objectiou) our caſe had ended 
here, that we. had obtained a ſpiritual freedom, at the 
coſt of a civil bondage; which certainly was far rrom the 
intention of the firit reformers, and probably an unſeen 
confequence, by the objectors to their idle opinions. 

In ſhort, there is no time, in which any man may 
plead the neceſſity of ſuch an action, as is unjuſt in its 
own nature, which he muſt unavoidably be guilty of, 


that doth deface or cancel that law by which the juſtice 


of liberty and property is confirmed and maintained to 


the people. And conſequently, no perfon may legally 


attempt the ſubverſion, or extenuation of the force of the 
great Charter, We ſhall proceed to prove them inſtances 
out of both. . | | | 
iſt, Any judgment given contrary to the faid charter, 
is to be undone, and holden for nought. 25 Edward 1. 


. © 


2d, Any that by word, deed, or counfel, go contrary 


to the ſaid charter, are to be excommunicated by the 
| Biſhops: And the Archdiſhops of Canterbury and York, 
are bound to compel the other Biſhops to denounce fen- 


tence accerdingly, in caſe of their remiſſneſs, or neglect; 


which certainly hath relation to the ſtate rather than the 


church, fince there was never any neceſſity of compelling 
the Biſhops to denounce ſentence in their own caſe, though 
frequently in the peopies. 25 Edw. 1. chap. 4. 

3d, That the great charter, and charter of the foreſt, 
be holden and kept in all points; and if any ſtatute be 
made to the contrary, that it ſhall be holden for nought. 
43 Edw. 3. 1. Upon which Cie, that famous Zngli/h 
lawyer, ſaid, That. albeit, judginents in the King's 


Courts are of high regard in law, and Judicia are ac- 


counted as Juris Dita; yet it is provided by act of Par- 
FE re oo liament, 
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liament, that if any judgment be given contrary to any 


of the points of the great charter, it ſhall be holden for 
nought. | 


He further faith, That upon the ſtatute of the 25 
Edw. 1. chap. 1. That this great charter, and the charter 
of foreſt, are properly the common law of the land, or 
the law common to all the people thereof. | 

4th, Another ſtatute runs thus, If any force come to 
diſturb the execution of the common law, ye ſhall cauſe 


their bodies to be arreſted, and put in priſon; ye ſhall 


deny no man right by the King's letters, nor counſel the 
King any thing that may turn to his damage or diſheriſon, 
18 Ea. 3. chap. 7. Neither to deny right by any com- 
mand under the great or little ſeal. This is the Judges 


charge and oath, 2 Ed. 3. chap 8. 14 Edu. 3. 14. 11 R. 


2, Chap. 10. 5 
5th, Such care hath been taken, for the preſervation 
of this great charter, that in the 25th of EO. 1. It was 
enacted, That commiſſioners ſhould iſſue forth, that there 
ſhould be choſen in every ſhire-court, by the commonalty 
of the ſame ſhire, three ſubſtantial men, Knights, or o- 
ther lawful, wiſe and well diſpoſed perſons, to be Juſtices, 
which ſhall be aſſigned by tie King's letters patent, under 
the great ſeal, to hear and determine (without any other 


writ, but only their commiſſion) ſuch plaints as ſhall be 


made upon all thoſe, that commir, or offend againſt any 


point, contained in the aforeſaid charters. 21 Edw. 1. 


chap. 1. | . : 
6th, The neceſſity of preſerving theſe charters, hath 


appeared in nothing more, than in the care they have taken 


to confirm them; which as Cee obſerves, hath been by 
thirty-two Parliaments confirmed, eſtabliſhed, and com- 


manded to be pur in execution, with the condign puniſh- 


ment they had inflicted upon the offenders. Coke's 
Proem to the ſecond book of his Inſt, | Seb 
7th, That in the notable petition of right, many of 
theſe great privileges, and free cuſtoms, contained in the 
atureſaid charters, and other good laws, are recited and 
confiitmed, 3 Car. 1. 


8th, The late King, in his declaration, at Neww-market, 


By 
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By which he doubtleſs intended fundamental laws, fince 
it may be the great advantage of countries, ſometimes to 
ſuſpend the execution of temporary laws. 

Having ſo manifeſtly evidenced that venerable eſteem, 
our anceſtors had of that golden rule (the great charter) 
with their deep folicitude, to preſerve it from the defacing 
of uſurpation and faction; we ſhall proceed to give an 
account ot their juſt relentment, and earneſt proſecution 
againſt ſome of thoſe, who in any age have adventured, 
to undermine that antient foundation, by enn an 
arbitrary way of government. 
iſt, As judicious Lanbard reports in his Saxon tranſla- 
mon; that the Kings in thoſe days, were by their Corona- 
nation oaths obliged to keep the antient fundamental laws 
and cuſtoms of this land, (of which this great charter is 
but declaratory) ſo did King Alfred (repured the moſt fa- 
mous compiler of laws among{t them) give this diſcovery 
. of his indignation againſt his own Judges, for acting con- 
trary to thoſe fundamental laws, that he commanded the 
execution of forty of them ; which may be a ſeaſonable 
caveat to the judges of our times. 
| 2d, Hubert de Bur go, once Chief Juſtice of England, | 
| havicg adviſed Edward 1. in the eleventh year of his 
reign, in his counſel holden at Oxford, to cancel this great 
charter, and that of the foreit, was juſtly ſentenced accord- 
ing to law, by his Peers, in open Parliament, when the 
ſtatute, called CoNFiRMATION1S CHARPARUM was made, 
in the firſt Chapter whereof, Magna Charta, is peculiarly 
called the common law, 25 Ea. 1. chap. 2. 
34d, The Spencers, (both father and ſon) ſor their ar- 
bitrary domination, and raſh, and evil counſel to Edward 
| 26, by which ha was ſeduced to break the great charter, 
were baniſhed for their pains, as Coe relates. | 

4th, The fame fate attended 77% Hlian, and Belknap, for 
their illegal proceedings. 
ih, Ihe breach of this great charter, was the Sas 
of that exemplary Juſtice, done upon Emp/on and Dudley, 
whoſe caſe is very memorable 1 in this point; for though 
they gratified Hen. 7. in what they did, and had an act 
of Parliament tor thets warrant, made the eleventh of his 
* ; yet met they with their due reward from the hands 
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of Juſtice; that act being againſt equity and common rea- 
fon, and ſo no juſtifiable ground or apology, for thoſe fre- 
quent abuſes, and the oppreſſions of the people, they were 
found guilty of. Hear what the Lord Coke further ſaith 
concerning the matter, There was an act of Parlia- 
ment, made in the eleventh year of King Henry 7. 
* which had a fair flattering preamble, pretending to a- 
void divers miſchiefs, which were (1ſt) The high diſ- 
7 pleaſure of Almighty God. (2d) The great let of the 


cc 


„common law; and (3d) The great let of the wealth of 
this Land. And the purvieu of that act, tended in the 


execution contrary, Ex-DI1AMETRO, wiz. To the high 
diſpleaſure of Almighty God, and the great let, nay 
the utter ſubverſion of the common law, and the great 
let of the wealth of this land, as hereafter ſhall appear; 
* the ſubſtance of which act follows in theſe words:“ 


% That from henceforth, as well Juſtices of Aſſize, 
as Juſtices of the Peace, in every County, upon infor- 
«© mation for the King, before them made, without any 


Finding or Preſentment by Twelve Men, ſhall have full 


% Power and Au hority, by their diſcretion ; to hear and 


« determine all Offences, as Riots, unlawful Aſſemblies, 


Te, committed and dope agunſt any AQ or Statute 


made, and not repealed, Sc,” (A caſe that very much 


reſembles this of aur own times.) 


«« By pretext of this law, Emp/on and Dudley did com- 


« mit upon the ſubjects, unſufferable preſſure and op- 
«« preſſions; and therefore this Statute was juſtly, ſoon af- 


«« ter the deceaſe of Henry the 7th, repealed at the next 


Parliament, after his deceafe ; by the Statute of the 1 
« H. 8. chap. 6. | 


«© A good Caveat to Parliaments to leave all cauſes to 


e be meaſured by the golden and ſtraight metwand of the 


* law, and not by the uncertain and crooked cord of dif- 


„ cretion.” 3 
« Tt is almoſt incredible to foreſee, when any maxim, 


1 or fundamental law of this realm is altered (as elſe- 


« where hath been obſerved) what dangerous inconve- 
« niencies do follow; which moſt expreſſy appeareth by 
1 85 e 40 
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this moſt unjuſt and ſtrange act of the eleventh of Hen. 
7. for hereby not only Emp/on and Dudley themſelves, 
but. ſuch Juſtices of Peace (corrupt men) as they cauſed 
to be authorized, committed moit grievous, and heavy 
oppreſſions and exactions, grinding the faces of the 
poor ſubjects by penal laws (be they never ſo obſolete, 
or unfit for the time) by information only, without any 
_ preſentment, or trial by Jury, being the antient birth- 
right of the ſubject; but to hear and determine the 
«* ſame, by their diſcretions ; inflicting ſuch penalty as 
the Statute not repealed impoſed. Theſe, and other 
like oppreſſions and exactions by, or by the means of 


finite treaſure to the King's coffers, whereof the King 
« himſelf, at the end, with great grief, and compunction, 
repented, as in another place we have obſerved. 


and ſhewed the juſt inconventencies thereof; to the end 
1 that the like ſhould never hereafter be attempted in 
any Court of Parliament; and that others might avoid 
« the fearful end of thoſe two time-ſervers, Empſon & Dud- 
« ley, qui eorum wveſtipits inſiſtunt, ecrum exi as per horreſcant. 

See the ſtatute of 8 Edward 4. chap. 2. a ſtatute 
« of liveries, an information, &c. by the diſcre- 
«« tion of the Judges, to ſtand as an original, &c. 
« This act is deſervediy repealed, vide 12 R. 2. chapter 
« 13. Puniſhment by diſcretion, &c. vide 5th of H. 4. 


- — g—— "—— - a+» * 
A nn FEY WD A — 


molt remarka 5 


with the high value our anceſtors have moſt deſervedly 
ſet upon it. | EO 


have denounced upon the breakers of it; with thoſe ex- 
ſuch notorious offenders. 
endeavour an enervation or ſubverſion of theſe antient rights 


and privileges, that acts of Parliament themſelves 3 
; MM the 


= Empſon and Dudley, and their inſtruments, brought in- 


bis ſtatute of the 11th of Henry 7. we have recited, 


„ chap: 6, 8. See the commiſſion of ſewers ; difcretion 

e ought to be thus deſcribed, Diſcretio eff diſcernere per 

* legem quid 6 juſtum; from whence three things ſeem 
le: 3 | 


Firſt, The great equity and Juſtice of the great charter, 


Secondly, The dreadful malediction, or curſe, they 
emplary puniſhments they have not ſpared to infli upon 


Thirdly, So heinous a thing was it eſteemed of old, to 


ts 
iſe 
he 


the moſt ſacred with the people) have not been of force 
3 to ſecure or defend ſuch perſons from condign 
punit 


4 


1ment, who in purſuance of them, have acted in- 
conſiſtent with our great charter. Therefore it is, that 


that great lawyer, the Lord Coke, doth more than once ag- 


gravate the example of Empſor and Dudley (with perſons 
of the ſame rank) into a juſt caution, as well to Parlia- 


ments as Judges, Juſtices, as inferior Magiſtrates, to de- 


cline making, or executing any act, that may in the leaſt 
ſeem to infringe upon or confine this ſo often avowed and 
confirmed great charter of the liberties of England, ſince 


Parliaments are ſaid to err when they croſs it; the obey- 


ers 0i their acts puniſhed, as time-ſerving tranſgreflors ; 


and that Kings themſelves (though enriched by thoſe 


courſes) have met with great compunction and repentance, 


and left among their dying words their recantation. 


Therefore moſt notable and true it was, with which we 


ſhall conclude this preſent ſubject, what the King pleaſed 
to obſerve in a ſpeech to the Parliament, about 1662, 
(viz.) The good old rules of law are our beſt ſecurity. 


The manner of the Court's behaviour towards the 


priſoners and Jury, with their many extravagant expreſ- 


ſions, muſt not altogether flip our obſervation. 
_ (it) Their carriage to the Jury outdoes all precedents ; 


they entertained them more like a pack of felons, than a 


Jury of honeſt men, as being fitter to be tried themſelves, 


than to acquit others. In thort, no Jury for many ages, 
received ſo many inſtances of diſpleaſure and atfront, be- 
cauſe they preferred not the humour of the Court before 


the quiet of tlieir own conſciences, even to be eſteemed as 
perjured, though they had really been ſo, had they not 
done what they did. 5 

(2d) Their treatment of the priſoners was not more un- 
chriſtian, than inhuman. Hiſtory can ſcarce tell us of 


one heathen Reman that ever was ſo ignoble to his captive: 


What! to accuſe, and not hear them; to threaten to gore 
their tongues, gag and ſtop ther mouths, fetter their 


legs, iacrely for defending themiclves, and that by the 
antient fundamental laws of Erzland too. O! barbarous; 
had they been Tuiks or Inficel>, that carriage wouid have 
ill become a Chriſtian Court; ſuch actions proving much 
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ſtronger diſſuaſives than arguments to convince them, 
how much the Chriſtian Religion incline men to Juſtice 
and moderation above their dark idolatry. It is truly la- 
mentable that ſuch occaſion ſhould be given for intelli- 
gence to foreign parts, where England hath had the re- 
putation of a Chriſtian Country, by their ill treating of 


its ſober and religious inhabitants for their conſcientious 


meetings to worſhip God. But, above all, diſſenters had 
little reaſon to have expected this boariſh fierceneſs from 
the Mayor of London, when they conſider his eager proſe- 
cution of the King's party under Cromwell's government, 
as thinking he could never give too great a teſtimony of 
his loyalty to that new inſtrument, which makes the old 
ſaying true, that one Renagade is worſe than three Turks. 

Alderman Bloodworth, being conſcious to himſelf 
of his partial kindneſs to the popiſh friars, hopes to 


make an amends by his zealous proſecution of the poor 


diſſenters; for at the ſame ſeſſions he moved to have an 


evidence (of no ſmall quality) againſt Harriſon, the men- 
dicant friar, ſent to Bridewell and whipped ; he was ear“ 
| neſt to have the Jury fined and impriſoned, becauſe 
they brought not the priſoners in guilt), when no crime 


was . proved againſt them, but peaccably worthipping 


their God: whence it may be eaſy to obſerve, that popiſh 


friars, and prelatical perſecutors, are mere confederates. 
But what others have only adventured to ſtammer at, 
the recorder of London has been ſo ingenuous as to ſpeak. 
molt plainly ; or elſe, what means thoſe two ſatal expreſ- 
ſions, which are become the talk and terror both of city 


and country ? 


Firſt, In afſuring the Jury, that there would be a law 


next ſeſſions of Parliament, that no man ſhould have the 
<a a of the law, but ſuch as conformed to the church : 


hich ſhould it be true, as we hope it is falſe (and a 
diſhonourable prophecy of that great aſſembly) the pa- 


piſt may live to ſee their Marian days out-done by profeſ- 


ſed proteſtants. MN | 

But ſurely no Exgliſman can be fo ſottiſh, as to con- 
ceive that this right to liberty and property, came in 
with his profeſſion of the proteſtant religion; or that his 


natural and human rights, are dependent on certain re- 
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ligious apprehenſions; and conſequently, he muſt eſteem 


it a cruelty in the abſtract, that perſons ſhould be denied 
the benefit of thoſe laws which relate to civil concerns, 
-who by their deportment in civil affairs, have. no ways 


tranſgreſſed them, but merely upon an opinion of faith 


and matter of conſcience. „ 

It is well known that liberty and property, trade and 
commerce, were in the world long before the points in 
difference betwixt Proteſtants and Diſſenters, as the com- 
mon privileges of mankind ; and therefore not to be 


meaſured out by a conformity to this, or the other re- 


lügious perſuaſion, but purely as Englifomen. | 
Secondly, But we ſhould rather chooſe to eſteem this 
an expreſſion of heat in the Recorder, than that we could 
believe a London Recorder ſhould fay, an Ezglifs Parlia- 
ment ſhould impoſe jo much ſlavery on the preſent age, 
and cntail it upon their own poſterity, (who for ought 
they know may be reckoned among the diflenters of the 
next age) did he not encourage us to believe, it was both 
his deiir2 and his judgment, from that deliberate eulogy 
he made on the Spaui// Inquiſition, expreſſing himſelf much 
to this purpoſe, %.“ Till now I never underſtood the 


ſuffering the Inquitition among them: And certainly 
it will never be well with us, *till ſomething like unto 
the Spar Inquiſition be in England.” The groſs malig— 
nity of which ſaving, is almoſt inexpreſſible : What does 
this but juſtify that helliſh dengn of the Papiſts to have 
prevented the firſt reformation ? It this be goed doctrine, 
than Hoggeftrant, the grand Iuquiſitar, wus a more venera- 
ble perſon than Luther the rejormer. It was an expreſ— 


40 
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ſion that had better become Cœctan the Pope's Lepate, than 


#oxvel, a Proteſtant City's Recorder. This is fo far from 
helping to convert the Spartard, that it is the way to har- 


den him in his Idolatty; when his abominable cruvity 


fall be eſteemed prudence, and his barbarous and exquilite 


_ torturing of truth an excellent way to prevent tuo lon, 


It the Recorder has ſpoke for no more than himtelt, 


it is well; but certainly he litile deſerves to be thouglit u 
Proteſiant, and a lawyer, that puts both rctormation and 


law into the Iaquiſition: 1 licre being nothing wore dot- 
| | | 0 8 
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tructive of the fundamental laws and liberties of England, 
and that noble deſign of primitive reformation, than the 
arbitrary power and terrifying racks of the Spaniſh Inqui- 
ſition. And doubtleſs theſupream governors of the land, 
are highly obliged in honour and conſcience (in diſcharge 
of their truſt to God and the people) to take theſe things 
Into their ſerious conſideration, as what is expected from 
them, by thoſe who earneſtly wiſh theirs and the king- 
dom's ſafety and proſperity. | Y 
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POSTSCRIPT. 
The Copy of Judge  Keeling's Caſe, taken out = 

of the Parliament Journal. 


«if Die Mercurii, 11 Decembris, 1667. | 
F HE houſe reſumed the hearing of the reſt of the 
report touching the matter of reſtraints upon Juries; 
and that upon the examination of divers witneſſes, in ſe- 
veral clauſes of reſtraints, put upon Juries, by the Lord 
Chief Juſtice Kee/ing; whereupon the committee made 
their reſolutions, which are as followeth, | 0 
Firſt, That the proceedings of the Lord Chief Juſtice, in 
the caſes now reported, are innovations, in the trial of men for 
their lives and libertics; and that he hath uſed an arbitrary 
and illegal power, which is of dangerous conſequence to the 
lives and liberties of the people of England, and tends to the 
introaucing of an arbitrary government. - 

Secondly, That in the place of Judicature, the Lord Chief 
Juſtice hath under-valued, wilified, and comtemned Magna 
Charta, e great preſerver of our lives, freedom, and pro- 
perty. | | WE | | 
a Thirdly, That he be brought to trial in order to condign 
puniſhment, in ſuch manuer as the houſe ſhall judge moſt fit 
and requijite. „„ hs CE OE Di : 

— Oo 


5 
: Die Veneris, 13th Decembris, 1667. 
| Reſolved, c. | 


That the precedents and practice of fining or impriſoning, 
Jurors, for verdidts, is illega * | | | 


Now whether the Juſtices of this court, in their Pro- 


ceedings (both towards the priſoners and Jury) have ated 
according to law, and to their oaths and duty, to do 


juſtice without partiality, whereby right might be preſerv- 


ed, the peace of the land ſecured, and our ancient laws 


eſtabliſhed : or whether ſuch actions tend not to deprive 


us of our lives and liberties, to rob us of (our birth-right) 


the fundamental laws of England] and finally, to bring 
in an arbitrary and illegal power, to uſurp the benches of 
all our courts of juſtice, we leave the Engliſb reader to 
judge. . | 


Certainly, there can be no higher affront offered to 


King and Parliament, than bringing their reputations in- 
to ſuſpicion with their people, by the irregular actions 


of ſubordinate Judges: and no age can parallel the car- 


riage of this Recorder, Mayor, &c. Nor can we think fo 
ignoble of the Parliament, as that they ſhould do leſs than 
call theſe perſons to account, who fail'd not to do it to 
one leſs guilty, and of more repute,: (to wit) Judge Keel- 
ing for if his behaviour gave juſt ground of jealouſy, 

that he intended an innovation, and the introducing an 
arbitrary government, this recorder's much more. Did 
Chief Juſtice Keeling ſay, Magna Charta was Magna Far- 
ta ſo did this Recorder too. And did Juſtice Keeling fine 


and impriſon Juries, contrary to all law ? ſo did this Re- 
corder alſo. In ſhort,-there is no difference, unleſs it be, 


that the one was queſtioned, and the other deſerves it: 


but we defire in this they may be ſaid to differ, that tho? 


the former eſcap'd puniſhment, the latter may not, wo 
Having a precedent before, did notwithſtanding notoriouſ- 


ly tranſgreſs. _ 5 5 e 
To conclude : The law ſuppoſes the King can't err, 


_ becauſe it is willing to ſuppoſe, he always acts by law, 
(and Voluntas Legis, eft Voluntas Regis; or, the King's 
will is regulated by the law) but it ſays no ſuch thing of 
the Judges, And ſince they are obliged by oath to diſ- 

: „„ . regard 


* 


* 
— — = 
2. —— — or —-—-— — — 


—— — — 
- = 


1 


regard the King's letters (tho' under the broad and privy 
feal) if they any way oppugn, or contradict the law of the 
land; and conſidering that every ſingle action of an in- 
icrior miniſter, has an ugly reference to the Supreme Ma- 
giſtrate, where not rebuked; we can't but conclude, that 
both Judges are anſwerable for their irregularities, eſpe— 
cially where they had not a limitation of a King's letter, 
or command ; and that the ſupream magiſtrate is oblig'd, 
a5.in honour and ſafety to hiniſelf, 4/fred-like, to bring 
zuch to condign puniſhment, leſt every ſeſſions produce 
the like tragical ſcenes of uturpation over the conſciences 
of juries, to the vilifying and contemning of Juſtice, and 
great detriment and prejudice of the good and honeſt men 


of this famous and free city, 


FLAT Ius T1111 
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A conſiderable Body of Merchants and others, 
in London, having formed themfelves into a 
Society, under the Denomination of Supporters 

_ of the Bill of Rights, we ſhall give our Readers 
an entire Copy 5 the Articles of this noble 

Inſtrument, which was obtained by the People 


at the Revolution. ---- See Cay's Statutes at 
Large, vol. ini. p. 32. 


L Lf AT the pretended power of ſuſ] pending of laws, 
h or execution of Jaws, by regal authority, with- 
out conſent of Parliament, is illegal. 

II. That the pretended power of diſpenſing with laws, 
or the execution of laws, by regal authority, as it hath 
been aſſumed and exerciſed of late, is illegal. 

III. That the commiſſion for erecting the late court of 
commiſſioners for eccleſiaſtical cauſes, and all other com- 
miſſioners and courts of the like nature, are illegal and 
pernicious. | 
IV. That the levying of money for or to the uſe of the 
Crown, by pretence of prerogative, without grant of Par- 
lament, for longer time, or in any other manner, than 
the ſame 1s or ſhall be granted, is illegal. 

V. That it is the right of ſubjects to petition the King, 
and all commitments and proſecutions tor ſuch petition- 
ing are illegal. 

VI. That the raiſing o or keeping a ſtanding army within 

the kingdom in time of peace, unleſs it be with conſent 

of Parliament, is againſt law. 

| VII. That the ſubjects, which are : Proteſtants, may have 
arms for their defence, ſuitable to their condition, and as 

allowed by law. 


VIII. That election of Members of Parliament ought to 
be free, | 
IX, That 


1 ] 

IX. That the freedom of ſpeech, and debates or pro- 
ceedings in Parliament, ought not to be impeached or 
queſtioned in any court out of Parliament. | 

X. That exceſſive bail ought not to be required, nor 
exceſſive fines impoſed, nor cruel and unuſual puniſhments: 
inflicted. 

Xl. That jurors ought to be duly empanneiled and re- 
turned; and jurors, which paſs upon men in trial for 
High- treaſon, ought to be freeholders. 


I. That all grants and promiſes, of fines and for- 
feitures of particular perſons, before conviction, are il- 
legal and void. 

XIII. And that for redreſs of all grievances, and for the 
amending, ſtrengthening, and preſerving of the laws, 
Parliaments ought to be held frequently. 


i OONCONNAC ON OK 


The following is a conciſe Account of the Origir 
of our Conſtitution, or, MAGNA CHARTA, 
the noble Pillar of our Freedom. 5 


9 AGNA CHART A, the great baſis of our laws 
and privileges, may properly be ſaid to derive its 
origin from Edward the Confeſſor; as he granted many 
privileges both to church and ſtate by particular charter; 
which liberties and privileges were confirmed by Henry 
the Firſt, on a celebrated plan, now loſt; but which was 
revived and enacted by King Henry the ſecond and King 
—_ py | 
7 Henry the Third, the ſucceſſor of this laſt Prince, after 
having cauſed twelve men to make enquiry into the liber- 
ties of Exeland in the reign of Henry the Firſt, granted a 
new charter, the ſame as our preſent Magna Charta; 
this he ſeveral times broke, and as often confirmed, till 
in the 37th year of his reign he went to Weſtminſter-hall, 
and there, in the preſence of the Nobility and Biſhops, 
who held lighted candles in their hands, Magna Charta 
e Was 
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was read; the King all the while holding his hand to his 
breaſt: at length, having ſolemnly ſworn faithfully and 


inviolably to obſerve all the things therein contained, the 


Biſhops extinguiſhed the candles, and, throwing them 
upon the ground, they all cried out, | 


Thus let him be extinguiſhed, and ſtink in hell, who 


e yiolates this Charter.” 


But, notwithſtanding the ſolemnity of this confirma- 


tion, King Henry, the very next year, again invaded the 
rights of his people; till the Barons entered into a war 
againſt him: when, after various ſucceſs, he re- confirmed 


this Charter, and the Charter of the Foreſt, in the 52d 


year of his reign. _ 


This excellent Charter, ſo equitable and beneficial to 
the ſubject, is the moſt ancient written law in the king- 


dom. By the 23d of Edward the Firſt, it was ordained, 
that it ſhould be taken as the common law ; and by the 


43d of Edward the Third all ſtatutes made againſt it are 
8 declar ed void. | = 4 | 


1 1 N 8 


s f\ . 


— — N 


